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In the District Court of the United States for the 
District of Oregon. 


Be it remembered, that on the 30 day of April, 1911, 
there was duly filed in the Circuit Court of the United 
States for the District of Oregon, a Transcript on Re- 
moval, in words and figures as follows, to-wit: 

Be it remembered that heretofore on the 10th day 
of August, 1911, there was filed in the office of the 
Clerk of the Circuit Court of the County of Multno- 
mah, State of Oregon, a complaint in words and fig- 
ures as follows, to-wit: 


| Complaint. | 


In the Circuit Court of the State of Oregon, 
for Multnomah County. 


AVONZO L. MONICAL, 
Plaintiff, 
VS. 
PACIFIC HARDWARE AND STEEL COMPANY, 
a Corporation, 


Defendant. 


The above named plaintiff complains of the above 
named defendant, and for cause of action against it 
alleges: 

lie 

That the defendant, on the 25th of March, 1911, was 
and now is a corporation organized, incorporated and 
existing under the laws of the State of California, and 
engaged in the hardware, steel and iron business in the 
City of Portland, State of Oregon. 
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UE 

That the defendant, on said 25th of March, 1911, was 
engaged, in connection with carrying on its said hard- 
ware, steel and iron business in the City of Portland, 
State of Oregon, in operating and using a certain large 
delivery truck, known as an auto-truck, the same being 
propelled and run by power generated by gasoline and a 
gasoline engine. And said auto-truck was then and 
there used by the defendant for the purpose of carrying 
and delivering steel, 1ron and other hardware to its cus- 
tomers in said City of Portland. 


Juul 

That the defendant, on said day, had in its employ for 
the purpose of and who was engaged in operating and 
running said auto-truck in the City of Portland afore- 
said a certain servant, known as Harry Kelly, who was 
then and there as such servant engaged in carrying 
steel and iron in said auto-truck and delivering the same 
to the customers of the defendant. 


rv. 

That said servant, Harry Kelly, on said day, had not 
obtained and did not have a certificate or license from 
the proper Municipal officials of the City of Portland, 
Oregon, to entitle or authorize him, under the law, to 
operate and run said auto-truck, and he was then and 
there unlawfully engaged in operating and running said 
auto-truck for said defendant, as its servant, in violation 
of the Ordinance of the City of Portland, Oregon, “No. 
17036," entitled “An Ordinance Regulating and Li- 
censing the Operation of Automobiles, Auto-cars and 
Other Similar Vehicles, Within the Corporate Limits of 
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the City of Portland,” approved October 10th, 1907, and 
in viclation of said Ordinance as amended by the Ordi- 
nance of said City “No. 17852” and contained in “Char- 
ter and Ordinances of the City of Portland, Oregon, 
1910,” from page 587 to page 596 inclusive, without a 
license or certificate therefor as required by said Ordi- 
nances, and was an incompetent and unqualified person 
to operate the same. That the defendant, well knowing 
that the said Harry Kelly had not received a licerise or 
certificate from the proper Municipal officials of the City 
CisEortiand, Oregon, to eittitlesand: antherizemaime0 
operate and run said auto-truck in said City, and was in- 
competent and unqualified to operate and run the same as 
aforesaid, negligently and carelessly employed him on 
said day as its servant to operate and run said auto- 
truck in said City of Portland to carry and deliver iron 
and steel to its customers. 


ve 


iter omesaid 25tlr of Mardy, 1901, at aboun “F750 
oclock A. M., the plaintiff was standing against the 


wooden railing on the north side of the road-way, known 
as and being the road-way from Water Street to Sup- 


ple’s Dock, situate on the east side of the Willamette 
River in the City of Portland, Oregon; and while plain- 
tiff was so standing, and then and there engaged in talk- 
ing to one Captain John Nelson, the defendant, by its 
said servant, carelessly and negligently operated and 
ran said auto-truck, while it was loaded with several 
bars of heavy steel or iron, known as angle-iron, be- 
ing about 30 feet in length, and which protruded behind 
the back portion of said auto-truck a distance of about 
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16 feet, along said road-way from Water Street afore- 
said in the direction of said Supple’s Dock, and when 
passing the plaintiff, the defendant, by its said servant, 
carelessly and negligently omitted to ring a bell, blow a 
horn or whistle, or sound a gong, and without giving any 
signal or warning, carelessly and negligently operated 
and turned said auto-truck toward the southwest por- 
tion of said roadway at a highly dangerous and unsafe 
rate of speed with the intention of passing through a 
certain gate-way or opening about 16 feet in width on 
the south side of said road-way, known as the entrance 
from said road-way to the premises of the East Side 
Boiler Works, the east side of said gate-way or opening 
being on a line about 22 feet west of the place where 
plaintiff was standing aforesaid, and defendant thereby, 
while so operating and running said auto-truck, by said 
servant, without any fault or negligence on the part of 
plaintiff, carelessly and negligently struck the plaintiff 
with said protruding angle-iron in a violent manner and 
knocked him through said railing and down upon several 
logs lying a distance of about 20 feet below said railing, 
and by reason of which the plaintiff was rendered in- 
sensible and sustained the following injuries, to-wit: 


(1) The large bone of his left arm, known as the 
humerus, was broken. 

(2) One of the lower bones of his left fore-arm, 
known as the radius, was broken close to the wrist joint. 

(3) One of his ribs on the left side of the body was 
broken. 

(4) His left lung was injured, from which he has 


been emitting and spitting blood since the said injury, 
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and said lung has been permanently and irreparably 
impaired. 

(5) Hiseleft hip, left hip joint,and lett lee were se- 
verely injured, and the muscles and tissues thereof 
bruised and impaired. 

(6) His left shoulder was severely injured, and the 
muscles and tissues thereof bruised and impaired. 

(7) His left hip, left hip joint, left leg, left shoulder, 
left wrist and left hand are permanently and irreparably 
injured, stiffened and impaired, and the muscles and tis- 
sues of the left shoulder have become shrunken and 
atrophied. 

(8) The left side of his face and left ear were se- 
verely injured so that the use and hearing of said ear 1s 
impaired. 

(ONY Theleit side-or his face, lex them, andvlerm tee, 
were bruised, contused and injured so that by reason 
thereof he suffers from a numbness or semi-paralysis 
of the nerves and tissues of the left side of his face and ot 
the nerves an dtissues of his left thigh and leg. 

(10) He received and is suffering from a severe in- 
ternal injury on the right side of his body. 

(11) Inconsequence of said injuries, his memory has 
become affected and impaired. 

(12) By reason of said injuries, his general phvsi- 
cal health and constitutional condition, which at all times 
previous to said injuries were good, have been irrepar- 
ably impaired, and he has been reduced in flesh since 
said injury from 206 pounds to 172 pounds in weight. 

(13) By reason of said injuries, from and since said 
25th of March, 1911, he has been and is now unable 
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to lie “or rest on either hiss tight oreleit seme, 
and unable to obtain normal rest and sleep at night, and 
suffers acutely from insoninia and want of rest. 

vale 

That by reason of said injuries, plaintiff is permanent- 
ly and entirely incapacitated from performing any man- 
ial or other labor to earn a liviihood. 

VIL. 

That by reason cf said injuries, the plaintiff has from 
ama since the 25th of Marci, [OV “enemwed™=2emre 
physical pain and suffering, and great mental pain, an- 
euish and suflering. 

Vu. 

That by reason of said injuries, the plaintiff will be 
compelled in the future to employ nurses and physicians 
io care for and treat him, and meur expenses therefor 
in a large sum now unknown to plaintiff. 

LX 

That by reason of the injuries aforesaid, the plain- 
tiff has suffered and been damaged by the defendant in 
the sum of Seventy Five Thousand Dollars. 


x 
That by reason of said injuries, the plaintiff has been 
unable to perfiorm= any labor simce said 25th of 
March, 1911, and has therefore lost in wages usually 
carned by him at his cutomary vocation, the sum of 
$75.00 monthly, and has thereby been specially damaged 
by the defendant in the sum of $337.50. 
Noll. 


That by reason of said injurics, the plaintiff has been 
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compelled to incur expenses for physicians and nurses 
{o examine and treat him for said injuries in the sum of 
S———., and has therby been damaged by the defend- 
ant specially in the sum of $ 

Wherefore, plaintiff prays judgment against the de- 
fendant in the sum of $75337.50, and for his costs and 
disbursements herein. 

BNR YeST. RAXGAER, 
Attorney for Plaintiff. 
State of Oregon, 
County of Multnomah,—ss. 

I, Alonzo L. Monical, being first duly sworn, depose 
and say that J am the plaintiff in the above entitled ac- 
tion; and that the foregoing complaint is true as 1 verily 
believe. 

(Sioned) ALONZO L. MONICA, 

[ Notarial Seal. ] 


Subscribed and sworn to before me this 10th day of 
AaraastdO ld. 


HBNERYeST. RAYNOR, 
Notary Public for the State of Oregon. 
And afterwards, on the 28 day of August, 1911, there 


was filed in said office a summons in words and fig- 
ures as follows, to-wit: 


[Summons. | 
[ Title. | 


Tow erreirre™ FARDWARY eid STEEL ‘COM- 
PANY, a corporation: 


Defendant. 


8 Paetic Hardmare. G Sieel Co., — 


In the Name of the State of Oregon: You are liereby 
required to appear and answer the complaint filed against 
you in the above entitled action within ten days from 
the date of the service of this summons upon you, if 
served within this county, or if served within any other 
county of the state, then within twenty davs from the 
date of the service of this summons upon you; and if you 
tail to answer for want thereof, the plaintiff will apply 
to the Court for and take judgment against you in the 
sum of $75337.50, and for his costs and disbursements 
herein, as prayed for in said complaint. 

HENRY ST. RAWNER, 
Attorney for Plaintiff. 
seate of Ofégon, 
County of Multnomah,—-ss. 


[, R. kL. Stevens, sheriff of Sard state and omy, We 
hereby certify that I served the within Summons with-n 
said state and county, on the 21st day of August, 1911, 
on the within named defendant ‘Pacific Hardware & 
Steel Company, a corporation, by personally delivering a 
copy thereof prepared and certified to by Henry St. Ray- 
ner, attorney for the plaintiff, together with a copy of the 
complaint prepared and certified to by Henry St. Ravne;, 
attorney for the plaintiff, to A. C. Callan, statutory agent 
and attorney in fact for the said defendant corporation 
personally and in person. 

R. L.. STEVENS, 

Sheriff of Multnomah county, State of Oregon. 
By R. F. BEATTY. 

L Pepiuiey.. 


eae | 
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Received 12:45 P. M., August 10, 1911. 
Rak. STEVENS, 
Sheriff of Multnomah county, Oregon. 
my WW. 2. Tk. 
Depiitty. 
And afterwards, on the 28 day of August, 1911, there 
was filed in said office a petition for removal in 
words and figures, as follows, to-wit: 
[ Title. | 
To the Honorable Judges of the Circuit Court of the 
State of Oregon, for the County of Multnomah: 
Your petitioner respectfully shows: 
I. 

That, at all of the times mentioned in the complaint, 
on file herein, and at the time of the commencement of 
the suit, the Pacific Hardware & Steel Company was, 
and now is, a corporation created, organized and existing 
under and by virtue of the laws of the State of Cali- 
fornia, and, at all the times mentioned in said complaint, 
at the commencement of this suit, was, and now is, a 
citizen of the State of California and a resident and in- 
habitant thereof. 


IRE 
That, at all the times mentioned in said camplaint, and 
at the commencement of this suit, the plaintiff was, and 
now is, a citizen of the State of Oregon and a resident 
and inhabitant thereof. 
IIf. 
That this controversy is wholly between citizens of 
different states, namely between the plaintiff, a citizen 


10 Pacific Hardware & Steel Co., 


of the State of Oregon, and the defendant, a citizen of 
the State of California, and this controversy is wholly 
of a civil nature and the amount in controversy exceeds 
the sum of Two Thousand ($2,000.) Dollars, exclusive 
of costs, and is, to-wit, the sum of Seventy-Five Thous- 
and Three Hundred Thirty-Seven Dollars and Fifty 
Cents ($75,337.50), together with the plaintiffs costs 
and disbursements herein. 

Your petitioner desires to remove this cause into the 
United States Circuit Court for the District of Oregon 
and petitions the Court herewith for and order of remov- 
al and offers herewith a bond with good and sufficient 
surety for its entering in said Circuit Court of the Unit- 
ed States on the first day of its next session, a copy of the 
record in this suit and for paying all costs that may be 
awarded by said Circuit Court if said Court shall hold 
that this suit was wrongfully or.improperly removed 
thereto. 

Wherefore, your petitioner prays this Honorable 
Court to proceed no further herein except to make the 
order of removal required by law and to accept the said 
surety and bond and to cause the record herein to be 
removed into said Circuit Court of the United States 
for the District of Oregon. 

PACH IC HARDWARE @ STERL*CO., 
By A. C. CALLAN, Atty. in Fact and Mana- 
per, 


Petitioner. 
PLATT & PLATT, 


PALMER lL, FADES, 
Attorneys for Defendant. 
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State Of Oregon, 
County of Multnomah,—ss. 


I, A. C. Callan, being first duly sworn, depose and 
say that J am manager and attorney in fact for Oregon 
of the Pacific Hardware & Steel Company, a corporation, 
defendant herein in the above entitled, and that 
the foregoing petition is true as I verily believe. 

Pee. CAIeeaN: 


Subscribed and sworn to before me this 26th day of 
peionmst, 1911. 
C. G, BUICK IYIGH Aw 
Notary Public for Oregon. 
tS.) 


Due service of the within petition by certified copy 
as prescribed by law, is hereby admitted at Portland, 
Oregon. 

8-28-11. HENRY ST. RAYNER, 

@i Attorneys for Planitimt 


And afterwards, on the 28th day of August, 1911, there 
was filed in said office a bond in words and flg- 
ures as follows, to-wit: 


[ Bond. | 
[ Title. ] 


Know All Men By These Presents, That we, Pacific 
Hardware & Steel Company, a corporation, as principal, 
and American Surety Company, a corporation, as surety, 
are held and firmly bound unto Alonzo L. Monical in the 
penal sum of One Thousand ($1,000.) Dollars, for which 
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payment well and truly to be made unto the sai.i Alonzo 
L. Monical, his administrator, executor and assigns, we 
hereby bind ourselves and our successors, jointly and 


severally, firmly by these presents. 


Upon condition nevertheless that, whereas the said 
Pacific Hardware & Steel Company has fried its petition 
in the Circuit Court of the State of Oregon for the Coua- 
ty of Multnomah, for the removal of a certain cause 
therein pending, wherein the said Alonze L. Monical 
is plaintiff and the said Pacific Hardware & Steel Com- 
pany is defendant to the Circuit Court of the United 
States in and for the Wittticr or Orceon : 


Now, if the said Pacific Hardware & Steel Company 
shall enter in the said Circuit Court of the United States, 
on the first day of its next session, a copy of the record in 
said suit and shall well and truly pay all costs that may 
be awarded by said Circuit Court of the United States 
if said Court shall hold that said suit was wrong- 
fully or improperly removed thereto, then this obligation 
shall be void, otherwise it shall remain in full force and 
vie tue. 

In Witness Whereof, the said Pacific Hardware & 
Steel Company, a corporation, and the American Surety 
Company, a corporation, have hereunto placed their ccr- 
porate names and seals by their duly authorized agents, 
i day of August, 1911. 

PACIFIC HARDWARE & STEEL COM- 
PANY, 
By A.C. CALLAN, 


Manager. 
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AMERICAN SURETY COMPANY, 
Ey We |. LYONS, 
Resident Vice President. 
Attest: A. EDWARD KRULL, 
Resident Ass’t. Secretary. 
[Corporate Seal. | W. J. LYONS, 
Agent. 


Due service of the within bond by certified copy, as 
prescribed by law, is hereby admitted at Portland, Ore- 
gon, 8-28-11. 

HENRY ST RAYNE 
Of Attorneys for Plaintiff. 


And afterwards, on the 30th day of August, 1911, there 
was filed in the said office a bond in words and fig- 


ures as follows, to-wit: 
[ Bond. | 
[ Title. | 


Know All Men By These Presents, That we, Pacific 
Hardware & Steel Company, a corporation, under the 
laws of the State of California, as principal, and Ameri- 
can Surety Company of New York, a corporation duly 
incorporated, organized and existing under and by virtue 
of the laws of the State of New York and, by compliance 
with the surety laws of the State of Oregon, authorized 
to engage in the surety and bonding business in the 
State of Oregon, as surety, are held and firmly bound 
unto Alonzo L. Monical in the penal sum of One Thous- 
and ($1,000.) Dollars, for which payment well and truly 
to be made unto the said Alonzo L. Monical, his admin- 
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istrator, executor and assigns, we hereby bind ourselves 
and our successors, jointly and severally, firmly by these 
presents. 

Upon condition nevertheless that, whereas the said 
Pacific Hardware & Steel Company has filed its pe- 
tition in the Circuit Court of the State of Oregon for the 
County of Multnomah for the removal of a certain cause 
therein pending wherein the said Alonzo L. Monical is 
plaintiff and thesaid Pacific Hardware & Steel Company 
is defendant to the Circuit Court of the United States 
in and for the District of Oregon: 

Now, if the said Pacific Hardware & Steel Company 
shall enter in the said Circuit Court of the United States, 
on the first day of its next session, a copy of the record 
in said suit and shall well and truly pay all costs that 
may be awarded by said” Circuat Court ‘of tie (Umited 
States if said Court shall hold that said suit was wrone- 
tully or improperly removed thereto, then this obligation 
shall be void, otherwise it shall remain in full force and 
virtue. 

In Witness Whereof, the said Pacific Hardware & 
Steel Company, a corporation, and the American Surety 
Company of New York, a corporation, have hereunto 


placed their corporate names and seals by their duly 


aatmorized agents, tlie .......4 day of August, 1911. 
PACIFIC HARDWARE @ STEEL CUOM- 
PANY, 


By A. C. CALLAN, 
Manager. 
AMERICAN SURETY COMPANY OF NEW 
YORK, 
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By Ws Jo LYONS; 
Resident Vice President. 
Atiést: Ay DIY ABD IGRUiLL, 


Resident Ass't. Secretary. 
W. J. LAOS, 
Agent. 


And aiterwards, on Wednesday, the 30th day of August, 
1911, the same being the 74th judicial day of said 
term of said Court there was rendered and entered 
in said Court an order in words and figures as fol- 


lows, to-wit: 
| Order. | 
| Title. | 


Now at this time, this cause coming on to be heard, 
the defendant appearing by Platt & Platt and Palmer 


L. Fales, its attorneys of record; and 


It appearing to the Court that the complaint herein 
was filed with the Clerk of this Court on the ........ 
day of August, 1911, and that the complaint and sum- 
mons were served upon the defendant herein on the 21st 
day of August, 1911, and the defendant herein having, 
within the time provided by law to answer said com- 
plaint, to-wit: on the 28th day of August, 1911, filed 
its petition for removal of this cause to the Circuit Court 
of the United States for the District of Oregon, which 


petition alleged as follows: 


“Yo the Honorable Judges of the Circuit Court of the 
State of Oregon, for the County of Multnomah: 


Your petitioner respectfully shows: 
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That, at all of the times mentioned in the complaint, 
on file herein and at the time of the commencement of 
the suit, the Pacific Hardware & Steel Company was, 
and now is, a corporation created, organized and exist- 
ing under and by virtue of the laws of the State of Cali- 
fornia, and, at all the times mentioned in said complaint, 
at the commencement of this suit, was, and now is, a 
citizen of the state of California and a resident and in- 
habitant thereof. 

ivf 

That, at all the times mentioned in said complaint, and 
at the commencement of this suit, the plaintiff was, and 
now is, a citizen of the State of Oregon and a resident 
and inhabitant thereof. 

ITf. 

That this controversy is wholly between citizens of 
aifferent states, namely between the plaintiff, a citizen of 
the State of Oregon, and the defendant, a citizen of the 
State of California, and this controversy is wholly of a 
civil nature and the amount in controversy exceeds the 
sum of Two Thousand ($2.000.) Dollars, exclusive of 
costs, and 1s, to-wit, the sum of Seventy-Five Thousand 
Three Hundred Thirty-Seven Dollars and Fifty Cents 
($75,337.50), together with the plaintiff's costs and dis- 


bursements herein. 
Your petitioner desires to remove this cause into the 


United States Circuit Court for the District of Oregon 
and petitions the Court herewith for an order of re- 
moval and offers herewith a bond with good and sufh- 


cient surety for its entering in said Cirewuit Court of the 
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United States on the first day of its next session, a copy 
of the record in this suit and for paying all costs that 
may be awarded by said Circuit Court if said Court shall 
hold that this suit was wrongfully or improperly re- 
moved thereto. 

Wherefore, your petitioner prays this Honorable 
Court to proceed no further herein except to make ihe 
order of removal required by law and to accept the said 
surety and bond and to cause the record herein to be re- 
moved into said Circuit Court of the United States for 
the District of Oregon. 

PACIFIC HARDWARE & STEEL CO; 
iy A. C. Cer ieeane 
Atty. in Fact and Manager. 
Pettiener 
PLATT & PLATT, 
PALER. lee Reais; 
Attorneys for Defendan.t” 
and 

It appearing to the Court from said petition so filea 
that said cause is one within the jurisdiction of the Cir- 
cuit Court of the United States and one subject to re- 
moval thereto, from the Cireat Gantt of the State of 
Cregon; and 

It further appearing that, at the time of the fiiing of 
said petition and of the same date therewith, the above 
named defendant filed a good and sufficient bend in the 
sum of One Thousand ($1,000.) Dollars with the Amer- 
ican Surety Company, a good and sufficient surety. pur- 
suant to the statute and conditioned according to law: 

Now, therefore, this Court does hereby accept and ap- 
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prove said bond and accept said petition, and does order 
that this cause be removed for trial to the next Circuit 
Court of the United States for the District of Oregon 
pursuant to the Statute of the United States, and that all 
other proceedings in this Court be stayed. 
HENRY E.eMcGINN, 
Judge. 

Dated at Portland, Oregon, this 30th day of August, 
Ble. 

In the District Court of the State of Oregon for the 

County of Multnomah. 
State of Oregon, 
County of Multnomah,—ss. 

I, F. S. Fields, county ‘eferk "and "ex-officio clerk” on 
the Circuit Court of the State of Oregon for the County 
of Multnomah, do hereby certify that the foregoing 
copies of pleadings, papers, orders and journal entries, 
constituting all the proceedings had in case of Alon- 
zo L. Monical. plaintiff, vs. Pacific Hardware Steel 
Comapny, a corporation, defendant, have been compared 
by me with the originals thereof and that they are true 
and correct transcripts of such original pleadings, pa- 
pers, orders and journal eutries, as the same appear of 
record and on file at my office and in my custody. 

In witness whereof I have hereunto set my hand and 
affixed the seal of the said Court the 31st day of August, 


1901. 
Petit Cps: 


Clerk. 
By H.C. SMITH, 
Deputy. 
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[Endorsed]: No. 3849. United States Circuit Court, 
District of Oregon,, Alonzo L. Monical vs. Pacific 
Hardware & Steel Co. Transcript on removal from 
Multnomah county. Filed September 30th, 1911, G. H. 
mrarsh, Clerk. 

And afterwards, to wit, on the 2 day of October, 1911, 
there was duly filed in said Court, a notice of re- 
moval in words and figures as follows, to-wit: 

| Notice of Removal. ] 
In the Circuit Court of the United States, for the 
District of Oregon. 
EON ZOOL, MONTEAL, 


Plamutt, 
Vs. 
PACIFIC HARDWARE G SYTRBEL CORB ASWY, a 
corporation, 
Defendant. 


Yo Mr. HENRY ST. RAYNER, Attorney for Plain- 
aries 
You are hereby notifled that, on the 30th day of Aug- 
ust, 1911, by anvtorder of the Ciremt Courtor the State 
of Oregon for the County of Multnomah, the above en- 
titled cause was duly removed from the said Court to 
the Ciremit Court of the United States forthe District of 
Oregon, and a transcript of the record in said Court 
was filed in said Circuit Court of the United States on 
‘nem @theday of September. 
Penis PRATT 
PALMGR la FALES, 
Attorneys for Defendant. 
Dated September 30th, LOM. 
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[Endorsed:] Notice of Removal. Filed October 2, 
1911,°G. H. Marsh, Clerk. 


And afterwards, to wit, on the 21 day of November, 
1911, there was duly filed in said Court, an answer 
in words and figures as follows to wit: 


| Answer. | 
In the Circuit Court of the United States for the 
District of Oregon. 
PUEOINZO L. MONIC AME 


Planar, 
PACIFIC HARDWARE Gastmrl COMPANY i 
Corporation, 
Defendant. 


Comes now the above named defendant, and for an- 
swer to plaintiff's complaint, admits paragraphs I, II 
and III thereof, and denies each and every other allega- 
tion, matter or thing therein contained. 

And defendant for a first further and separate an- 
swer and defense to said complaint, alleges as follows: 


ile 
That the defendant, on the 25th day of March, 1911, 
was, and now is, a corporation organized, incorporated 
and existing under the laws of the State of California, 
and engaged in the hardware, steel and iron business 1n 
thé City of Portland, State of Oregon: 
im. 
That the defendant on the said 25th day of March, 
1911, was engaged, in connection with carrying on its 
said hardware, steel and iron business in the City of 


Portland, State of Oregon, in operating and using a 
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certain large delivery truck, known as an auto-truck, the 
same being propelled and run by power generated by 
gasoline and a gasoline engine. And said auto-truck 
was then and there used by the defendant for the pur- 
pose of carrying and delivering steel, iron and other 
hardware to its customers in said City of Portland. 


ay 


That the defendant, on said day, had in its employ for 
the purpose of, and who was engaged in, operating and 
running said auto-truck in the City of Portland afore- 
said, a certain servant known as Harry Kelly, who was 
then and there, as such servant, engaged in carrying 
steel and iron in said auto-truck and delivering the same 
to the customers of the defendant. 


Jie 


That said servant, Harry Kelly, on or about the —— 
day of February, 1911, and prior to the accident herein- 
after described, presented himself at the office of the 
Board of Automobile Registry for the City of Portland, 
and more particularly to the Deputy Auditor, acting as 
clerk and agent of said Board, and requested instructions 
upon the matter of the necessity of his having a chaut- 
feur’s license under ordinance of the City of Portland 
“No. 17036,” entitled “An Ordinance Regulating and 
Licensing the Operation of Automobiles, Auto- 
Cars and Other Similar Vehicles, Within the 
Gorperce Lins of “he Giy of Portlatid,” 
approved October 10, 1907, as amended by the Or- 
(inancomen them City of Portland ‘“No._ 1/852" 


and contained in “Charter and Ordinances’ ot 
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the City of Portland. Oregon, 1910,” from page 587 
to 596, and stated to said clerk that he was a chauffeur 
tor the Pacific Hardware and Steel Company, a cor- 
poration, and as such chauffeur, he was engaged in driv- 
ing and operating an auto-truck, which truck was used 
by said company only for the purpose of making free de- 
liveries to its own customers in the City of Portland, 
at which time he was advised by said clerk that the said 
Board of Auto Registry and the Auditor of the City of 
Portland interpreted said Ordinance to mean that, under 
the facts as related by said Harry Kelly, a chauffeur's 
jicense was not necessary, and further that, at that time, 
said Board had not gotten as far down the alphabet as 
the name of said company, and that if, when they got to 
that point in the alphabet, they determined that a 
chauffeur's license would be necessary, they would notify 
him, all of which was known to the defendant prior to 
(he 25th day of Mach, 77a 


V. 


That said Harry Kelly, or the defendant, never re- 
ceived any notice from said Board or from its clerk. 


VI. 


That said servast, Tiarry Kelly, wwas at the datesof 
his employment as chauffeur by the defendant, and upon 
the 25th day of March, 1911, an expert, experienced and 
careful chauffeur, very competent and fully qualified to 
operate the auto-truck of the defendant, all of which 
was determined by the defendant by careful investigation 


prior to the date of his employment. 
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WI. 

That on the 25th day of March, 1911, at about 11:30 
o’clock, A. M., said servant, Harry Kelly, was engaged 
in delivering for the defendant, certain pieces of angle- 
ironabout 26 feet long, to the East Side Boiler Works, a 
customer of the defendant, whose place of business was, 
upon said date, located on the south side of a certain 
plank road-way, about twenty feet wide, extending 
trom the west line of East Water Street, in a westerly 
direction, past the entrance of said East Side Boiler 
Works to Supple’s Dock, in the City of Portland. 


sy UU: 


That the said East Side Boiler Works was, on said 
25th day of March, 1911, lessee of the Willamette and 
Columbia River Towing Company, a corporation, which 
company was, on said date, the owner of the property 
occupied by said boiler works, and of the land under 
said road-way, and that said road-way was, on said 
date, the private road-way of the Willamette and Col- 
umbia River Towing Company and Mr. Joseph Supple, 
and had been constructed by them prior to the 25th day 
ot March, 1911, and had been maimtained and repaired 
by said owners from the date of its construction to and 
including the 25th day of March, 1911. 

TX. 

That the only entrance to said East Side Boiler Works 
was a certain gate-way or opening about sixteen feet in 
width on the south side of said road-way, and about 
ene siindred esi (lGO mieet ineae westerly direction 


trom the west line of said East Water Street. 
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X. 
That the said East Side Boiler Works, in ordering 


said angle-iron from the defendant, had stipulated that 
it should be delivered to their plant, and had given this 
defendant license to drive and operate its auto-truck 
along said road-way and into the opening to said East 
Side Boiler Works, for the purpose of delivering said 
angle-iron. 

Xx. 

That on the 25th day of March, 1911, at about 11:30 
o'clock A. M., the plaintiff herein, with one Captaits 
John Nelson, was standing against a wooden railing 
on the north side of said road-way, on a line about twen- 
ty feet east of the aforesaid gate-way or opening to the 
East Side Boiler Works, which railing extended from a 
point about twenty feet west of the west line of East 
Water Street to a point about two and one-half or three 
feet west of the positon then occupied bv the plaintiff 
and Captain John Nelson, at which point said road-way 
was about eighteen or twenty feet above the ground, and 
that there was no railing along said road-way for about 
cighteen or twenty feet west of their said position, and 
that said position was a highly dangerous one to occupy ; 
and that said plaintiff and said Captain John Nelson were 
then and there engaged in an idle conversation. 

XI. 

The plaintiff was, on said date, a nght watchman for 
the steamer “Shaver,” and that the plaintiff, or Cap- 
tain John Nelson, were not at said time engaged in any 
duty for themselves of for their employers, but were 


idly passing their time in conversation. 
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XIII. 

That the plaintiff and Captain John Nelson were at 
said place and time, trespassers upon the said private 
road-way. 

IV. 

That at said time, the defendant’s servant, Harry 
Kelly, in making the delivery aforesaid with the auto- 
truck of the defendant, turned off of East Water Street 
onto said private road-way, and proceeded at a very low 
rate of speed, not to exceed two and one-half miles an 
hour, in a very careful and prudent manner, to the above 
described opening or gate-way of the East Side Boiler 
Works, during which time the engine of said auto-truck 
was running on the low gear with a large amount of 
noise, and the wheels of said auto-truck were also mak- 
ing a great amount of noise as they ran over the planking 
of the road-way, which noise was sufficient to notify, and 
did notify, the plaintiff and Captain John Nelson of the 
approach of said auto-truck. 

DOE 

That when said servant, Harry Kelly, approached to 
a point about one hundred feet east of said gate-way, 
he turned said auto-truck to the north side of said road- 
way, close to the said railing, so that he might turn said 
auto-truck into the said gate-way. 

XVI. 

That the method hereinbefore described and used by 
said Harry Kelly was the only method that could be 
used by him, and the only course that could have been 
traveled by said auto-truck in making an entrance to 
said gate-way. 
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XVII. 
That said plaintiff was at the time of the accident 
hereinafter referred to, about sixty years old, and was 
as aforesaid, at the time of said accident, employed as 


bf 


night watchman upon the steamer “Shaver,” and was 
well familiar with the private road-way hereinbefore 
described, and with the gate-way and means of access 
to the East Side Boiler Works, and with the custom of 
using said private road-way in going to and from the 
plant of the said East Side Boiler Works. 


XVITI. 
That the plaintiff voluntarily and negligently tres- 


passed upon, placed himself, and remained at, the north 
edge of said private road-way, at a point about twenty 
teet above the ground, and next to the gap in the guard 
railing along said north side of said private road-way, 
which he knew, or should have known, to be a highly 
dangerous position, and then and there failed to exercise 
reasonable and ordinary care for his own safety, and 
failed to use his natural faculties to protect himself from 
Ganger, and knowing, or being in a position where he 
should have known, of the approach of said auto-truck, 
and knowing, or being in a position where he should 
have known, of the intention of said auto-truck to turn 
into said gate-way, and knowing, or being in a position 
where he should have known, that he was in the natural 
path of said auto-truck and any load that 1t might carry, 
in turning into said gate-way, carelessly and negligent- 
ly, and without making use of his natural faculties to 
avoid injury to himself, and failing to use reasonable 
and ordinary care for his own safety, made no attempt 
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to remove himself from his dangerous position, and be- 
cause of his own negligence in trespassing upon said por- 
tion of said private road-way, and in voluntarily and 
negligently placing himself, and remaining, in a danger- 
ous position, and in failing to exercise reasonable and 
ordinary care for his own safety, and in failing to use 
his natural faculties to protect himself from danger, said 
plaintiff was injured by coming in contact with the load 
carried by, and protruding from and over the rear end- 
board of said auto-truck, and that each and all said acts 
and omissions of .the plaintiff were the direct and ap- 
proximate cause of said accident and injury, and said 
accident happened by reason of the negiligence and want 
of care of the plaintiff, and without any negligence on 
the part of the defendant, or its servant, Harry Kelly. 
DORX.. 

That this is the same accident referred to in the plain- 
tiff’s complaint, and that said accident happened as 
alleged in this answer, and not otherwise. 

An defndant for a second further and separate answer 
and defense to said complaint, alleges as follows: 

. IE 

That the defendant, on the 25th day of March, 1911, 
was, and now 1s, a corporation organized, incorporated 
and existing under the laws of the State of California, 
and engaged in the hardware, steel and iron business 
in the City of Portland, State of Oregon. 

IT. 

Wiat the derendant en said 25th day of March, 

1911, was engaged, in connection with carrying on its 


said hardware, steel and iron business in the City of 
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Portland, State of Oregon, in operating and using a 
certain large delivery truck, known as an auto-truck, the 
same being propelled and run by power generated by 
gasoline and a gasoline engine. And said auto-truck was 
then and there used by the defendant for the purpose of 
carrying and delivering steel, iron and other hardware 
to its customers in said City of Portland. 
iid. 

That the defendant, on said day, had in its employ 
tor the purpose of, and who was engaged in, operating 
gnd running said auto-truck in the City of Portland 
aforesaid, a certain servant known as Harry Kelly, who 
was then and there, as such servant, engaged in carrying 
steel and iron in said auto-truck and delivering the same 
to the customers of the defendant. 


Pv: 
That said servant, Harry Kelly, on or about the 


day of February, 1911, and prior to the accident 
hereinafter described, presented himself at the office of 
the Board of Automobile Registry for the City of Port- 
land, and more particularly, to the Deputy Auditor, 
acting as clerk and agent of said board, and requested 
instructions upon the matter of the necessity of his hav- 
ing a chauffeur’s license under ordinance of the City of 
Portland “No. 17036,” entitled “An Ordinance Regulat- 
ing and Licensing the Operation of Automobiles, Auto- 
Cars and Other Similar Vehicles, Within the Corporate 
Limits of the City of Portland,” approved October 10, 
1907, as amended by the ordinance of the City of Port- 
land “No. 17852,” and contained in “Charter and Ordt- 
nances of the City of Portland, Oregon, 1910,” from 
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page 583 to page 596, and stated to said clerk that he 
was a chauffeur for the Pacific Hardware and Steel 
_ Company, a corporation, and as such chauffeur, he was 
engaged in driving and operating an auto-truck, which 
truck was used by said company only for the purpose 
of making free deliveries to its own customers in the 
City of Portland, at which time he was advised by said 
clerk that the said Board of Auto Registry and the 
auditor of the City of Portland interpreted said ordi- 
aance to mean that, under the facts as related by said 
Harry Kelly, a chauffeur’s license was not necessary, 
and further that, at that time, said board had not gotten 
as far down the alphabet as the name of said company, 
and that if, when they got to that point in the alphabet, 
they determined that chauffeur’s license would be neces- 
sary, they would notify him, all of which was known to 
the defendant prior to the 25th day of March, 1911. 


V: 
thar said blarry Kelly, of te detendant, meverere- 


ceived any notice from said board or from its clerk. 


ve 
That said servant, Harry Kelly, was at the date of 


his employment as chauffeur by the defendant, and upon 
the 25th day of March, 1911, an expert, experienced and 
careful chauffeur, very competent and fully qualified to 
operate the auto-truck of the defendant, all of which was 
determined by the defendant by carful investigation 
prior to the date of his employment. 


VII. 
That on the 25th day of March, 1911, at about 11:30 


o’clock A. M., said servant, Harry Kelly, was engaged in 
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delivering for the defendant, certain pieces of angle-iron 
about twenty-six feet long, to the East Side Boiler 
Works, a customer of the defendant, whose place of busi- 
1:eSsS, was, upon said date, located on the south side of 
a certain plank road-way, about twenty feet wide, ex- 
tending from the west line of East Water Street, in a 
westerly direction, past the entrance to said East Side 
Boiler Works, to Supple’s Dock, in the City of Port- 
land. 
VO. 


That the only entrance to said East Side Boiler Works 
was a certain gate-way or opening about sixteen feet in 
width on the south side of said road-way, and about one 
hundred sixty (160) feet in a westerly direction 
from the west line of said East Water Street. 

LX. 

That on the 25th day of March, 1911, at about 11:30 
o'clock A. M., the plaintiff herein, with one Captain John 
Nelson, was standing against a wooden railing on the 
north side of said road-way, on a line about twenty fee’ 
east of the aforesaid gate-way or opening to the East 
Side Boiler Works, which railing extended from a point 
about twenty feet west of the west line of East Water 
Street to a point about two and one-half or three feet 
west of the position then occupied by the plaintiff and 
Captain John Nelson, at which point said road-way was 
about eighteen or twenty feet above the ground, and 
that there was no railing along said road-way for about 
cighteen or twenty feet west of their said position, and 
that said position was a highly dangerous one to occu- 
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py; and that said plaintiff and said Captain John Nelson 


were then and there engaged in an idle conversation. 
X. 


That plaintiff was on said date a night watchman 
for the steamer “Shaver,” and that the plaintiff, or Cap- 
tain John Nelson, were not at said time engaged in any 
duty for themselves or for their employers, but were idly 


passing their time in conversation. 


Xa. 


That at said time, the defendant’s servant, Harry 
Kelly, in making the delivery aforesaid with the auto- 
truck of the defendant, turned off of East Water Street 
on to said road-way, and proceeded at a very low rate of 
speed, not to exceed two and one-half miles an hour, in 
a very careful and prudent manner, to the above de- 
scribed opening or gate-way of the East Side Boiler 
Works, during which time the engine of said auto-truck 
was runing on the low gear with a large amount of noise 
and the wheels of said auto-truck were also making a 
great amount of noise as they ran over the planking of 
the road-way, which. noise was sufficient to notify, and 
did notify, the plaintiff and Captain John Nelson of the 
approach of said auto-truck. 


XII. 


That when said servant, Harry Kelly, approached to 
a point about one hundred feet east of said gate-way, 
he turned said auto-truck to the north side of said road- 
way, Close to the said railing, so that he might turn said 
auto-truck into the said gate-way. 
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XII. 


That the method hereinbefore described and used by 
said Harry Kelly was the only method that could be used 
by him, and the only course that could have been traveled 
by said auto-truck in making an entrance to said gate- 


way. 
XIN. 


That said plaintiff was at the time of the accident 


hereinafter described, about sixty years old, and was, 
as aforesaid, at the time of said accident, employed as 


a night watchman upon the steamer “Shaver,” and was 
well familiar with the road-way hereinbefore referred 
to, and with the gate-way and means of access to the East 
Side Boiler Works, and with the custom of using said 
road-way in going to and from the plant of the said East 
Side Boiler works. 


XV. 


That the plaintiff voluntarily and negligently placed 
himself, and remained at, the north edge of said road- 
way, at a point about twenty feet above the ground, and 
next to the gap in the guard railing along said north 
side of said road-way, which he knew, or should have 
known, to be highly dangerous position, and then and 
there failed to exercise reasonable and ordinary care for 
his own safety, and failed to use his natural faculties 
to protect himself from danger, and knowing, or being 
in a position where he should have known, of the ap- 
proach of said auto-truck, and knowing, or being in a 
position where he should have known, of the intention of 


said auto-truck to turn into said gate-way, and knowing, 
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or being in a position where he should have known, 
that he was in the natrual path of said auto-truck, and 
any load that it might carry, in turning into said gate- 
way, carelessly and negligently, and without making use 
of his natural faculties to avoid injury to himself, and 
failing to use reasonable or ordinary care for his own 
safety, made no attempt to remove himself from his 
dangerous position, and because of his own negligence 
in voluntarily and negligently placing himself, and re- 
maining, in a dangerous position, and in failing to ex- 
ercise reasonable and ordinary care for his own safety, 
and in failing to use his natural faculties to protect him- 
self from danger, said plaintiff was injured by coming in 
contact with the load carried by, and protruding from 
and over the rear end-board of said auto-truck, and that 
cach and all said acts and omissions of the plaintiff 
were the direct and proximate cause of said accident 
end injury, and said accident happened by reason of the 
negligence and want of care of the plaintiff, and with- 
out any negligence on the part of the defendant, or its 


servant, Harry Kelly. 
XVI. 


That this is the same accident referred to in plain- 
tiff’s complaint, and that said accident happened as 
alleged in this answer, and not otherwise. 

Wherefore, defendant prays judgment that this ac- 
tion may be dismissed, and for his costs and disburse- 


ments herein. 
PLAT@Me PLATT, 


PALER bL. PALES, 
Attorneys for Defendant. 
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United States of America, 
District of Oregon,—ss. 

I, A. C. McCallan, being first duly sworn, depose and 
say that I am managing agent, resident manager and 
attorney in fact for Oregon of the defendant corpora- 
tion in the above entitled cause, and that the foregoing 
answer is true as I verily believe. 

em. CoCALLA®, 

Subscribed and sworn to before me this 21 day of No- 

vember, 1911. 
FRANK B. THOMPSON, 
Notary Public in and for the State of Oregon. 
United States of America, 
District of Oregon,—ss. 

Due service of the within answer by certified copy, 
as by law required, is hereby acknowledged at Portland, 
Oregon, this 21 day of November, 1911. 

renin Y ST: RAYNER 
Of Attorneys for Plaintiff. 

[Endorsed:] Answer. Filed November 21, 1911. 

G. H. Marsh, Clerk. 


And afterwards, to-wit, on the 24 day of November, 
1911, there was duly filed in said Court, a reply in 
words and figures as follows, to-wit: 

[Reply.] 
In the Circuit Court of the United States for the 
District of Oregon. 
AlzONZO L. MONIGAL, 
Plaintit, 
Vs. 
PACIFIC HARDWARE @ STEEL COMPANY, a 


Corporation, 
Defendant. 
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The above named plaintiff for reply to the answer 
of the above named defendant filed herein admits and 
denies as follows: 

1 

PGimite! patacraphe “1,” “Dye? ‘Gail, “V Ty? Sard “LX” 
of the defendant’s first further and separate answer and 
defense. 

ik 

iinatts spamacnamtisucc,” “Wi “Ul” «vale “ane 
“VIILT’ of defendant’s second further and separate an- 
swer and defense. 

III. 

Admits that plaintiff, on the 25th of March, 1911, 
at about 11:30 o’clock A. M., with one Captain John 
Nelson, was standing against a wooden railing on the 
north side of the road-way to Supple’s Dock referred 
to in the complaint on a line about twenty feet east of the 
gate or opening to the East Side Boiler Works. 


be 
Admits that the said road-way at said point is 
about twenty feet above the ground, below it. 


Ne 


Admits that the plaintiff at said time, was engaged as 
a night watchman for the steamer “Shaver.” 


Vi, 

Admits that plaintiff was injured by the angle-iron 
carried by and protruding from and over the rear end 
of the auto-truck of defendant striking him as alleged 
in the complaint. 
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Vier: 


Denies that the plaintiff had sufficient knowledge or 
information to form a belief as to each and every of the 
allegations contained in paragraphs “IV,” “V” and “X” 
of said first further and separate answer and de- 
fense, and therefore denies each and every of said allega- 
tions. 

Vl 

Denies that plaintiff has sufficient knowledge or in- 
formation to form a belief as to each and every of the 
allegations contained in paragraphs “IV” and “V” of 
defendant’s second further and separate answer and de- 
tense, and therefore denies each and every of said allega- 
tions. 


| es 


Denies each and every allegation contained in said 
answer of defendant, save and except such as have been 
hereinbefore expressly admitted. 

Wherefore, plaintff prays for judgment as prayed for 
in his complaint herein. 

HENRY ST. RAYNER, 
Attorney for Plaintiff. 


State of Oregon, 
County of Multnomah,—ss. 


I, Alonzo L. Monical, being first duly sworn, depose 
and say that I am the plaintiff in the above entitled ac- 
tion; and that the foregoing reply is true as I verily be- 


lieve. 
ALONZO L. M@ONICAILs 
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Subscribed and sworn to before me this 23rd day of 
November, 1911. 
[ Seal] EUEEINTOY oS. tecy NEM, 
Notary Public for the State of Oregon. 


[Endorsed:] Reply. November 24, 1911. G. H. 
Marsh, Clerk. 


And afterwards, to-wit, on the 4 day of January, 1912, 
there was duly filed in said Court, an order, in 
words and figures as follows to-wit: 


[Order Allowing Amendment to Complaint. ] 


In the District Court of the Umted States for the 
District of Oregon. 


[ Order. | ; 
ALONZO L. MONICAL, 


Plaintiff, 
Vick 
PACIFIC HARDWARE & STEEL COMPANY, a 
Corporation, 
Defendant. 


Now at this time, this cause coming on for hearing, 
upon motion of the plaintiff for permission to amend 
his complaint herein by inserting on page 6 of the 
complaint, and immediately preceding the prayer, 
an additional paragraph, numbered XII; and, 

It appearing to the Court that the original of said 
proposed paragraph XII was served upon the at- 
torneys for the defendant and filed herein, on this 
4th day of January, 1912, under a separate cover from 
the original complaint; and, 
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It appearing to the Court after presentation and 
argument by the attorneys for the respective parties, 
that the motion should be allowed in part and denied 
in part; 

Now, Therefore, It Is Hereby Considered, Ordered, 
and Adjudged that the plaintiff be permitted to amend 
his complaint by inserting on page 6 of the complaint, 
and immediately preceding the prayer, the additional 
paragraph numbered XII which was filed under sep- 
arate cover on this 4th day of January, 1912, except 
so much thereof as appears on page 1 beginning with 
the word “and” in line 13 and ending with the word 
“Oregon” in line 17, which last mentioned exception 
shall be stricken from said paragraph and said para- 
graph XII shall be taken as denied by the defendant. 

CHAS. Fa WOLVERTON, 
Judge. 

Dated at Portland, Ore., this 4th day of January, 

1912. 

[Endorsed]: Order. Filed January 4, 1912. A. 
M. Cannon, Clerk. 

And afterwards, to-wit, on the 4 day of January, 1912, 
there was duly filed in said Court, an Amendment 
to Complaint, in words and figures as follows to- 
wit: 

[Amendment to Complaint. | 
In the District Court of the United States for the 
District of Oregon. 
ALONZO L. MONICAL, 


Plaintiff, 
VS. 
PACIFIC HARDWARE & STEEL COMPANY, a 
Corporation, 


Defendant. 
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The above named plaintiff moves the Court for per- 
mission to amend his complaint herein by inserting 
the following paragraph on page “6” of the com- 
plaint immediately preceding the prayer, to-wit: 

“itl 

“That the road-way hereinbefore referred to, on 
said 25th of March, 1911, and for several years 
immediately preceding said time, was used by the 
public generally as a road-way for vehicles and pedes- 
trians to pass and repass from East Water Street to 
the wharves and docks known as Supple’s Dock and 
the wharf and premises of the Willamette And Co- 
lumbia River Towing Company, a corporation. And 
said road-way, at said time, was constructed upon a 
public street of the City of Portland, Oregon, known 
as East Yamhill Street, and was and is a public road- 
way of the City of Portland, Oregon. And the plain- 
tiff for several years preceding immediately said 25th 
of March, 1911, had been in the habit of using said 
road-way, and was, on said day, at the time of receiv- 
ing said injuries, using the same by the invitation and 
permission of the City of Portland and of Joseph 
Supple and the said Willamette and Columbia River 
Towing Company, the owners of said docks, wharves 
and premises, and was rightfully there at said time. 

MeN RweST. RAYNER, 
Attorey ten Plan tiit. 


StalerOr Oreo on, 
County of Multnomah,—ss. 

I, Alonzo L. Monical, being first duly sworn, depose 
and say that I am the plaintiff in the above entitled 


40 Pacific Hardware & Steel Co., 


action; and that the foregoing proposed amendment 
to the complaint herein 1s true as I verily believe. 
(Signed) ALONZO L. MONICAL. 
Subscribed and sworn to before me this 4th day of 
January, 1912. 
[Seal ] (Signed) HENRY ST. RAYNER, 
Notary Public for the State of Oregon. 


[Endorsed]: Amendment to Complaint. Filed 

January 4, 1912. A.M. Cannon, Clerk. 

And afterwards, to-wit, on Thursday, the 4 day of 
January, 1912, the same being the 50 Judicial 
day of the Regular November, 1911, Term of said 
Court: Presént: the ig ORABLE @iitS a. 
WOLVERTON, United States District Judge 
presiding, the following proceedings were had 
in said cause, to-wit: 

[Minutes of Trial—Jury Empaneled. | 
In the District Court of the United States for the 
District of Oregon. 
No. 3849 
January 4, 1912. 
AIONZO L. Mi@NIEZ E, 


Plaintiff, 
Vs. 
PACIFIC HARDWARE & STEEL COMPANY, a 
Corporation, 
Defendant. 


This cause came on regularly for trial at this time; 
Henry St. Raynor, Esq., appearing on behalf of plain- 
tiff and R. T. Platt, Esq., appearing on behalf of de- 
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fendant, and thereupon the following named persons 
were duly empaneled and sworn as a jury in said 
cancer e.: EP) Carter, Ww. AY Markell, Chas A. 
Wilson, Fred J. Haines, C. W. Cruse, William Rider, 
Gr. Waldron, Everbert Greenland, James. Weert- 
chen, Olaf M. Dahl, Fred Hampton, H. D. Schmeltz- 
er, andetherenponnA. Le Montiealp | Ee WNelsonmNick 
Turpin and G. J. Smale were duly sworn and exam- 
ined as witnesses on behalf of plaintiff, and the hour 
of adjournment having arrived the further trial of 
this cause is continued until Friday, January 5, 1912, 
arlOm. Mi: 


And afterwards, to-wit, on Friday, the 5 day of Jan- 
uary, 1912, the same being the 51 Judicial day of 
the Regular November, 1911, Term of said Court; 
Present: the HONORABLE CHAS. E. WOL- 
VERTON, United States District Judge presid- 
ing, the following proceedings were had in said 


cause, to-wit: 

[Minutes of Trial—Motion for Non-Suit Denied. | 
In the District Court of the United States for the 
District of Oregon. 

No. 3849 
Jamtiary 5, eot2. 


ALONZO L. MONICAL, 
Plantar, 
VS. 
PACIFIC HARDWARE & STEEL COMPANY, 
Defendant. 
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This cause came regularly on at this time: attor- 
neys present as before and trial proceeded with and 
thereupon W. C. Cohen, John R. Kelso, A. F. Johnson, 
Joseph Supple, Wm. E. Jones, George Warner, G. M. 
Magruder, E. F. Monical, W. C. Monical, B. L. Nor- 
den, E. J. Labbi, Elizabeth Marland, B.S. Darian 
Bessie Kelso, were sworn and examined as witnesses 
on behalf of plaintiff and thereupon plaintiff rests 
and thereupon defendant moves for nonsuit and 
thereupon after argument of attorneys for respective 
parties, motion submitted, and thereupon after due 
consideration it 1s Ordered that said motion be, and 
the same is hereby, overruled. And thereupon H. H. 
Kelley, James Brown, R. R. Whiting, James V. Mc- 
Donald, George F. Wilson were examined and sworn 
as witnesses on behalf of the defendant. And the 
hour of adjournment having arrived the further trial 
of said cause is continued until Saturday, January 6, 
1912, at 10 A.M. 


And afterwards, to-wit, on Saturday, the 6 day of 
January, 1912, the same being the 52 Judicial day 
of the Regular November, 1911, Term of said 
Court; Present: the HONORABLE CHAS. E. 
WOLVERTON, United States District Judge 
presiding, the following proceedings were had 
in said cause, to-wit: 


[Minutes of Trial—Motion for Directed Verdict 
Denied. | 


In the District Court of the United States for the 
District of Oregon. 
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No. 3849 
Janam 2o~@lO12. 
ALONZO L. MONICAL, 


Plaintiff, 

Vs. 
PACIFIC HARDWARE & STEEL COMPANY, 
Defendant. 


This cause come on regularly, at this time, attor- 
neys present as before, and the trial was proceeded 
with, and thereupon F. L. Fales, H. G. Calton were 
sworn and examined on behalf of the defendant, and 
thereupon F. B. Jones was recalled and examined on 
behalf of the defendant and thereupon defendant rests; 
and thereupon A. F. Johnson was recalled and examined 
on behalf of plaintiff and thereupon the evidence being 
closed defendant moved that the Court direct a verdict 
tor the defendant and thereupon after argument of coun- 
sel for respective parties the motion was submitted and 
after due consideration it 1s ordered that said motion 
tor a directed verdict be, and the same is, overruled and 
upon consent of counsel, leave is hereby granted for the 
jury to view the premises involved herein, on Monday, 
January 8, 1912; and thereupon the jurors em- 
paneled in this cause be and they are hereby excused 
until Monday, January 8, 1912, at 9:30 A. M. And 
thereupon further trial of this cause is continued un- 
til Monday, January 8th, 1912, at 10 A. M. 


And afterwards, to-wit, on Monday, the 8 day of Jan- 
uary, 1912, the same being the 53 Judicial day 
of the Regular November, 1911, Term of said 


44 Pacific Hardware & Steel Co., 


Court; Present: the HONORABLE CHAS. E. 
WOLVERTON, United States District Judge 
presiding, the following proceedings were had in 
said cause, to-wit: 
[Minutes of Trial—Entry of Judgment. | 
In the District Court of the Umited States for tne 
District of Oregon. 
No. 3849 
January 8, 1912. 
ALONZO L. MONTCAL, 


Plaintiff, 

VS. 
PACIFIC HARDWARE & STEEL COMPANY, 
Defendant. 


Now, at this time, pursuant to order of adjourn- 
ment, attorneys present as before, and thereupon the 
jury in custody of the bailiffs of this court, having 
viewed the premises where the accident occurred were 
returned into court and the trial proceeded with, and 
thereupon after arguments of counsel for respective 
parties and the charge and instructions of the court 
the jury, in charge of the proper officers of the court 
retired to consider of the verdict. And thereupon said 
jury returned into court the following verdict: ““We, 
the jury duly empanneled and sworn to try the issues 
in the above entitled case, do hereby find for the plain 
tiff, and assess his damages in the sum of Eight Thou- 
sand and No ($8000.00) Dollars. W. H. Markell. 
foreman of the jury”, which verdict is received by the 
Court and ordered to be filed; it is therefore ordered 
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and adjudged that plaintiff have and recover of and 
from the defendant the sum of Eight Thousand 
($8000.00) Dollars, together with the costs and dis. 
bursements of this action taxed at $172.15. 


And afterwards, to-wit, on the 8 day of January, 1912, 
. there was duly filed in said Court, a Verdict, in 
words and figures as follows to-wit: 


[| Verdict. | 


[n the District Court of the United States for the 


District of Oregon. 


PeEOINZO £ MONICAL, 


Plaintiff, 
VS. 
PACIFIC HARDWARE & STEEL COMPANY, a 
Corporation, 
Defendant. 


We, the jury duly empanneled and sworn to trv 
the issues in the above entitled case, do hereby find 
for the plaintiff, and assess nis damages in the sum of 
Bight Thousand and No-100 ($8000.00) Dollars. 

AW. sh. MARIE Le, 
Foreman of the Jury. 


[Endorsed]: Filed Jan. 8th, 1912. A.M. Cannon, 
Glew. fy if. Ei. Drake, Deputy. 


And afterwards, to-wit, on the 2 day of May, 1912, 
there was duly filed in said Court, a Bill of Ex- 
ceptions, in words and figures as follows to-wit: 
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[ Bill of Exceptions. ] 
In the District Court of the United States for the 
District of Oregon. 
POW) L. MONICA: 


Plaintiff, 
Vs. 
PACIFIC HARDWARE & STEEL COMPANY, a 
Corporation, 
Defendant. 


Be It Remembered that the above entitled cause 
came on for hearing in the District Court of the 
United States for the District of Oregon on the 4th 
day of January, 1912, before the HONORABLE 
CHAS. E. WOLVERTGIN, Wistrict Judged ea 
jury, duly impaneled and sworn to try the cause; 

Plaintiff appearing by his attorney, Mr. Henry St. 
Rayner, and defendant appearing by Mr. Robert 
Treat Platt and Mr. Palmer 1) alles, of 1s attomey = 

And thereupon, and upon such trial, the following 


proceedings were had in the cause, the same being all 
the proceedings had therein, and the same are hereby 


made a part of the record in this cause, that 1s to say: 
The cause was opened to the jury by the counsel 
for the respective parties, and thereupon, to sustain 
the issues on behalf of the plaintiff, the following tes- 
timony was introduced: 
Portland, Oregon, January 4, 1912. 
ALONZO L. MONICAL, called as a witness in his 
own behalf, being first duly sworn, testified as fol- 


lows: 
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Direct Examination. 

(Questions by Mr. ST. RAYNER.) 

You are the plaintiff in this case, are you, Mr. 
Monical? 

Yes, sir. 

How old are your 

I was born in December, 1852. 

Born in 1852? 

Yes. 

What is your general occupation? When you 
able to perform it? 

Steamboating. 

How? 

Working on steamboats and on the river. 

In what particular? 

Well, sometimes one thing, and sometimes an- 


>OPoEps g SC POF 


other. Sometimes firing—used to fire oil, when we 
first got oil in this country; took that the hate job 
firing oil. 

©. Please speak a little louder. 

A. Iam talking about as loud as I can. I went 
to firing; fired quite awhile, and worked as watch- 
man—watchman on ship, on the boats. 

©. At the time of the accident, to you, Mr. Mon- 
ical, on the 25th of March, 1911, what were you en- 
geged in—what work? 

A. Watching; watching on the steamer “Shaver.” 

QO. What wages were you receiving at that time? 

A. Equivalent to $75 a month, 

©. And how long had you been receiving that? 

A. Well, I had been about three years for that 
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company. 

Q. When you met with this accident, Mr. Monical, 
where did you come from? 

A. I come from East Davis there; come up East 
Davis, up Front Street to East Morrison; went down 
East Morrison to this road-way at Jones’ and Sup- 
ple’s. 

©. And what were you going to do when yuu 
went into this road-way? 

A. I was going there. I got a trunk there—have 
a trunk there—it is there yet. I have some stuff in it, 
and I was going to get some truck out of it that I 
wanted to take away with me. 

QO. What was the nature of that? 

A. Of what? The stuff I wanted to get out? 

©. The truck youmeiestedire imithe trum. 

A. Well, clothing, underwear. 

‘QO. And you were on the way to secure that were 
your 

A. Yes sits 

©. And did you meet with anyone on the road- 
way? If so, who? 

A. Yes, sir. After I turned in on the roadway, 
and walked down, I suppose I was one-third, maybe, 
down to where the accident happened, I saw a man 
comink up the slip. 

Q. From the west end? 


A. Yes, from the west end, coming up this way 
toward me, walking, and I walked up close enough. 
Of course, I knew the man when I got a little closer 
to him. We walked up and shook hands right there 
where we were standing. 
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Who was that man? 

John Nelson; Captain John Nelson. 

Known as Captain Nelson? 

Yes, sir. 

And how long after you met him there was it 


OPO PO 


until the accident happened to you? 

A. Well, we couldn’t have been standing there 
not over—couldn’t have been more than five minutes. 

Q. Now, whereabouts were you standing in rela- 
tion to the opening on the south side of that road-way 
that leads into the East Side Boiler Works? Do you 
know where that opening is? 

A. Yes, I have went through it many times. I 
know all about where the opening is. I have passed 
out through it. 

‘QO. How far east, I will ask you, of that opening 
were you standing, about? 

A. Well, I could not say. I could not say that, 
how far. I never thought anything about that part 
of it. I didn’t know anything about it, never looked 
at it. You see I didn’t stop there, only just shook 
hands with him, and we talked, I suppose, maybe 
two minutes—I don’t know—yjust a short time. 

©. Now, where were you standing while you 
were talking? 

A. Standing right up close to the railing with our 
hands upon the railing like this. 

QO. Which railing was that? 

ae ave enti rail. 

©. The one on the north side of the road-way? 

A. Yes. No, the railing right next off froim the 
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dock, the same as that dock runs this way, right on 
this railing here. Here come the road, here is tae 
railing. We were standing right over here with our 
hand on the rail. 

COURT: That is on the north side? 

A. Yes, north side. 

©. On the north side of the railing as you were 
going in? 

A. Yes, sir. 

©. That would be your right side going up the 
dock? 

A. If I was going back, it would be on my left 
side. If I was going in, it would be on my right side. 

‘QO. Well, you were going in, weren’t you? 

A. Yes, sir. 

QO. Were you standing in front of any opening in 
the railing there? 

A. No, sir. 

©. Was there a railing there where you were 
standing? 

A. Yes, sir. 

QO. How high was it? 

A. It cOmesabout bene: 

©. Up to your chest? 

A. Yes. We were standing with our arms on it, 
like this. He was standing by my right side. I was 
standing by his left, about two feet apart, likely, just 
standing with our arms up on the railing like that, 
standing there, looking down at these boats lying 
there below us. 

QO. Where were these boats lying? 
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A. Lying on the ways, some of them, and there 
was a boat in the yard at the saime time. 

~Q. In what yard? 

A. Supple’s yard. 

‘Q. On the north of this roadway? 

A. Yes; yes. And there was some small boats 
there, gasoline boats, and the “Cash Weir,” they 
called it. We was looking at them. We were stand- 
ing there talking. 

©. Where was Nelson standing at the time? 

A.Standing on the right hand side of me, about two 
feet from me, I think likely—I don’t know. 

QO. Was he to the east or west of you? 

A. East. 

©. Was he nearer Water Street, or nearer the 
dock? 

Pe Nearer Water Street. 

Q. Then, he would be east of you a little? 

ie | eS 

©. Now, how were you standing, facing what di- 
rection? 

A. Facing down the river, south. 

Q. Facing down the river? You mean by that, 
towards the north? 

A. Yes. It would be facing the Morrison Street 
bridge. 

‘Q. Now, did you have your face or your back to 
the road-way? 

A. Yes, sir. 

©. What? 

A. Yes» Gir 
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Q. I mean the roadway on which you were stand- 
ing? 

A. Yes. Our back out we were standing there, 
and the road-way was right here. 

©. Your backe 

A. Yes. 

©. And how was Captain Nelson? Was he stand- 
ing in the same way? 

A. He had his arms up on the rail, is all I can say 
about that. I didn’t know how he was standing with his 
feet, or anything about that. He couldn’t have had his 
feet upon the railing. 

Q. Which direction was he looking? 

A. He was looking down on those boats. We 
was talking about those boats. 

©. In Supple’s yard? 

A. Yes, sir. 

Q. Were you both standing there at the time that 
you were struck, in that way? 

A. Yes, sir. 

‘QO. What happened to you while you were stand- 
ing in that position? Tell the jury just what oc- 
curred, as near as you remember. 

A. Well, I cannot tell anything about what oc- 
curred. I know there was something. I was struc« 
by something, but what it was, I don’t know, for J 
didn’t see anything, and I never knowed what it was 
that hit me for ten or fifteen days after I was in tie 
hospital. 

Q. Where did it strike you? 

A.Right in here—right in the short ribs. 
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Did you know what it was that did strike you? 
No, sir, I didn’t know what it was. 

Did you receive any warning? 

No, I heard nothing. 

Before you were struck? 

No, I didn’t hear anything before or after. A 
warning after that wouldn’t have been any good. 
Did you hear the sounding of any gong? 
No, sir. 

On abell? 

No, sir. 

Or whistle? 

No, sir. 

Or anything to give you warning that a truck 
was going to turn into that East Side Boiler Works 
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opening? 

A. No, I did not. 

QO. Before you were struck? 

A. I did not. 

Q. How long have you been in the habit of going 
on that road-way and passing over it, Mr. Monical? 

A. Ever since it was built. I was working for the 
company at the time it was built. They used that— 
that was put there for use publicly, and everything 
to come in there, whatever they wanted in that yard, 
at the Boiler Works. People would bring in ma- 
chinciycounmthercatosbemepeitedmcome m on. that 
road and out. There was always vehicles coming in. 

©. To what extent has that road-way been used 
by the public? 

A. For anything that would come up that it could 
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be used for—such as cement. He handled cement, 
you know. Stuff such as that. 

©. Does everybody go there that wanted to? 

A. I never saw anybody refused. It was always 
open. No gateway on it. 

Q. I asked you, does everybody go there that 
wanted to? 

A. I never heard tell of anybody being turned 
away. 

‘Q. It has been used for how many years, to your 
knowledge, by the public generally, for vehicles and 
pedestrians? 

A. Well, I couldn’t say how long. I forget what 
was there the days before they put this new one in. 
This new one, I think, has been there about four or 
five years. 

Q. You don’t understand my question. How long 
has it been used by the public generally for vehicles 
and pedestrians to pass over it, how many years? 

Mr. PLATT: I object, if the Court please, to the 
form of the question. The witness has stated what 
the dock has been used for—people going to these 
different business enterprises there. 

COURT: He may state how long it has been used 
in that capacity. You may state to the jury how long 
it has been used in that capacity. 

A. Well, I cannot say just how long. 

COURT: Well, about how long, as near as you 
éam tell? 

A. Well, it has been used something over four 
years, I think. 
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COURT: Do you deny, Mr. Platt, but what that 
road-way is used by the public, that 1s, by persons 
having occasion to go into that mill? 

Mr. PLATT: No. But we deny that anybody 
who was going there except for that purpose, had any 
other position than that of what 1s known as implied 
licensee. 

COURD: Proceed, Mr StwRagmer 

©. During the four or more years you say you 
have been in the habit of using that road-way— 

A. Yes, sir. 

©. How far is the roadway used? To what ex- 
tent? 

COURT: You mean from Water Street? 

Vito l RAYNER: Yes: 

Or tonr Water Street io theiriver framt, to .waat 
extent? 

A. Oh, I suppose 200 or 300 feet, something like 
that—400. I don’t know. I never measured it— 
fever tieweht of it. 

QO. The whole distance to the dock, to Supple’s 
dock? 

A. Oh, I couldn’t tell you. I never thought of 
such a thing as that, of taking the distance, or any- 
thing. 

QO. Well, Iam not asking you for how many feet, 
but what portion of the road-way has been used by 
the public generally that you have testified to—the 
whole length of it, or only a part of it? 

A. The whole length, and onto the Supple’s dock. 

‘Q. The whole length from Water Street onto Sup- 
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ple’s dock? 

A. Yes, sir. 

COURT: Is this road-way in the middle of the 
block? 

Mr. ST. RAYNER: No, Your Honor. 

Mr. PLATT: No, your Honor. The map we will 
introduce in evidence shows that it is all south of the 
center line of what would be a prolongation—— 

COURT: Aren’t there any streets between Morri- 
son Street and the bridge above it running from Wa- 
ter Street into the river: 

Mr. ST. RAYNER: Yes, there is Belmont and 
Yamhill, your Honor. 

COURT: You don’t claim that this is either of 
those open streets? 

Mr. ST. RAYNER: Yes, your Flonor, itt ar 
doubtedly. It is part of the lower portion of Yamhill 
Street, your Honor, and this road-way is constructed 
over the street. 

Mr. PLATT: The testimony won’t substantiate 
that. 

COURT: Above Yamhill Street? 

Mr. ST. RAYNER: Yes, your Honor. 

COURT: Im Mresstneer’ 

Mr. ST. RAYNER: Why, the roadway ts on the 
south side of the street, your Honor, right over the 
street on the south side of it. 

COURT: You don’t so plead that? 

Mr. ST. RAYNER: Iasked to plead it, your Hon- 
or, and counsel objected to it. 
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COURT: Well, you may go ahead. We will see 
what the result of this is. 

©. How long were you in the hospital, Mr. Mon- 
ical? 

A. I went into the hospital on the 25th day of 
March, 1911, and come out on the 9th day of June, 
1911. 

©. What injury did you suffer to your left arm? 
Show the jury your left arm. 

A. The trouble commences here, right about here, 
the first feelings of anything, feels kind of numbness 
on the side of the head, and here the lower part of my 
neck, and here, and the head back, and the shoulder. 
It is all decayed and broke down, goes on down to the 
fore arm, broke right there. 

©. Your left arm is broken, you say, in the middle 
portion of the upper bone? 

A. Yes, right here. Then it comes on down then 
to my wrist. This wrist was broke here, these bones 
here. Then it takes me from my hip, and from here it 
takes this way, pain, deadness, following all the way 
up my hip, in my hip joint, and in the small of my 
back, and of course pains me some below my knee, 
and my lung on this left side pains me at times. IJ am 
so hoarse, so hoarse I cannot hardly talk. 

©. Have you suffered from your left side of your 
lung to any extent? If so, tell the jury what, Mr. 
Monical. 

A. In my lung? 

©... Yeo 

A. Yes. I have suffered from that a great deal 
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of pain, kind of a dead feeling—pain—and if I go to 
turn around too much, turn around, I get weak. I 
can hardly breathe. 

©. Have you been spitting blood to any extent? 

A. ff have. 

‘QO. How oftenr 

A. Oh, along at the first, it was every day, every 
hour or so, I would spit blood. And then here of late 
I don’t spit so much blood as I used to, just now and 
then, once in a while, I will spit blood; maybe once a 
day, in the morning, maybe I will. I don’t particu- 
larly notice all the time. 

QO. How about breathing on that side? 

A. How? 

©. How about your breathing on that side? 

A. Well, it hurts me to breathe hard, or anything 
like that. It hurts me when I draw back this way. 
I feel better sitting about this way. I don’t feel right 
sitting back. 

Q. How is your hearing in your left ear? 

A. Well, if a person speaks loud, or talks loud, 
why, I can hear, and if they talk low, I can’t under- 
stand. I can hear the roar, but don’t understand, if 
I have my ear away from them. Of course, if I stand 
with my face right toward them, [ am all right, but 
anything that way, on that side, if they talk to me on 
that side, they have to talk plain or loud, or I would 


not hear them—I would not understand. I would 
hear the noise, but I would not understand what they 
said. 

Q. Is there anything the matter with your teeth 
as a result of the accident? 
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A. Oh yes, my teeth fell out—knocked out four 


of them. 
©. Knocked out four? 
A. Yes. 


Mr. PLATT: Do you say anything about that in 
your complaint? 

Mr. ST. RAYNER: No, 1 don't thimk so. 

Mr. PLATT: I move to strike that out. 

Mr. ST.RAYNER: Yess that may govent. 

COURT: Thatavillkeoout 

Mr. SR RAYNER: I didnt find that ow intl 
the other day. 

©. Where were you struck? 

A. In the right side, right here, right in the short 
rib here. 


What is the nature of that pain? 


OQ. At the back? 

A. Yes, right here, where I have my pain. 
‘©. Have you any pain there now? 

A. Yes, at times I do. 

©; Hew? 

mee es, Ido, 

@) 

ae 


Well, it is a sickening pain—kind of sick. It 
makes me feel sick, and I cannot rest or do nothing 
else. And especially if I turn on my side. If I turn 
on my side, it feels kind of a burn, kind of a burning 
pain. Ofcourse, I cannot lay on this side on account 
of my shoulder. 

©. On your left side? 

Pe) Mecwonmtienlcrivside, | cannot lay om it at all; 
and I cannot lay on this one any length of time at all. 
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I have got to get back on my back if I want to sleep. 

Q. Can you lie on either side for any length of 
time’? 

A. No, sir, I cannot lie on either side. 

QO. Why? 

A. Because it pains mé so that | camneot, aad Ieane 
not go to sleep. Ili £ try to go to sleep; | eanneét do 
it. I have got to get back on my back. 

©. Now, is that a temporary condition, or is it all 
the time when you try to sleep? 

A. Yes, of course. it bothers me, J am in pain all 
the time, even when I drop off to sleep at times. I will 
lay all night sometimes, and not sleep at all, through 
the night, notany. Then, maybe I will go to sleep the 
next night, and I will sleep so hard the next night 
that when I do wake up, I cannot move. I begin to 
work myself in the bed like that to get myself so I 
can get up, get out of bed. I go out of bed just as I 
go in always. 

Q. You were speaking about a pain around in your 
back. Which portion of the back is that in? 

A. It is in my left side. In this side here, and in 
my hip here, and right up the small of my back. 

Q. Right in the center of the back? 

A. Yes, right in the small of my back. 

Q. Now, are you able to use your left leg in the 
ordinary manner that you used to? 

A. Ob fio, no. I caanot do that. [ ‘an diag 
around. I can walk. I can walk around, by having a 
cane I can walk, but I could not go out and walk 
where there is anything that will catch hold of my 
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feet in any way, because I have no control of myself 
whatever. If I catch my heel against anything, I 
ama goner, unless [haveacane. You know if a man 
has a cane, he naturally throws his weight on the 
cane, and by that I can drag through, but otherwise 
I cannot do it, I cannot walk only on the smooth 
floor. I am afraid. 

‘©. Are you able to use your left arm or left hand 
for any practical purpose? 

A. No, sir. 

Q. Are you able to dress yourself without assist- 
ance? 

A. No, sir, I cannot do it. 

©. How were you before this accident, physically, 
and from the standpoint of being healthy constiiu- 
tionally? 

A. I never was sick a day in my life, that I know 
of. I never lost a day, that I know of, on account ot 
being sick or anything. Always worked. 

©. How much did you weigh at that time? 

A. Well, a few days before I was hurt, I weighed 
217 pounds. 

QO. How much do you weigh since then? 

A. I came out of the hospital on the 9th of June, 
and I was weighed on the 13th—I think it was the 
lieth of june. 

QO. How much did you weigh then? 

A. I weighed 177. I think it was 177—something 
like that. 

QO. How much do you weigh now? 

A. I don’t know. I haven’t been weighed right 
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lately. I haven’t been weighed since that. I have 
gained some, I suppose. 

©. Have ysu neen able to do any worx to earn a 
livelihood since the accident? 

A. No, I never earned a penny. 

©. Are you able to do any manual labor, or to 
earn wages by your labor? 

A. No, sir. I am mentally and physically broke 
down for work, hard work, I could not do it. Of 
course, if it was anything I could sit and do with that 
one hand, I might. 

QO. With your right hand? 

A. Wes: 

©. What has been the nature of your suffering? 
Has it been confined to physcial suffering alone? 

A. Ohno,everything. You take a man that never 
has been tied down for a year, and he has always 
been up and had enough to go on, and pay his way— 
of course, some people would not care whether they 
had anything to pay their way or not; but a man 
that has always worked, all his life, he would not nat- 
urally want somebody to pay his way; and a man 
naturally would stt down and study, after he gets up 
out of the hospital, places like that, he would begin to 
get to study on what was going to become of him. 

QO. Well, what I mean, Mr. Monical, 1s, have you 
suffered other than physically? Have you suffered 
mentally? 

A. Why, yes, sir. I said that a little bit ago, at 
the start. 

‘OQ. To what extent? 
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ie Well, mowonescan tells fat as. that is wen- 


cerned. 
@. Well, aeutelyr 
A. Yes, sir. 


©. How long have you been suffering that way, 
Mr. Monical? 

A. Well, ever since. Of course, I was suffering 
all the time I was in the hospital, but then till after a 
man gets away, as the fellow says, it gets to be an 
old thing to him, why, he don’t notice it so bad. But 
I suffered all the time from the time I went in the 
hospital until I come away, and have ever since. 

Oe tlinerevetasinice? 

A. Yes, sir. More so in my left leg. My left leg 
is worse now than it was the day I came out of the 


hospital—more pain in it—my left hip. 
Q. Who treated you in the hospital, Mr. Moni- 
Gail, first 
Dr. Kruger—Gruder—somebody. 
Magruder? 
Magruder. 


- 


PO PO > 


How long did he treat you? 
Fie treated me from the 25th day of March, 
till — the first day of June. I don’t think—yes, he 
did give me medicine too up to one or two days be- 
fore [ left there. 

©. He was the marine doctor? 

A. He was the marine doctor, and I was in the 
Marine Service, so I was put there. 

Q. Do you know anything, Mr. Monical, about 
the custom of auto trucks to run up and down this 
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road-way to Supple’s dock? 

A. Do I know anything about what? 

QO. Whether it was customary, before the time 
that you met with this accident,.for auto trucks to 
run up and down that road-way to Supple’s dock? 

A. I couldn't tell you that. I never saw one there 
before; never heard of one being there. 

©. Did you know of any auto trucks being in the 
habit of running into that Boiler Works? 

A. No, sir. 

©. From the opening near where you were stand- 
ing? 

A. No. 

Cross-Examination. 


Questions by Mr. PLATT: 


What was the condition, Mr. Monical, of your hear- 
ing at the time of, and prior to this accident? 

mB, Geed 

‘OQ. Did you ever see any of these automobile 
trucks about the City of Portland here, delivering 
sand and gravel and other heavy loads? 

A. bhave 

Q. You know what they are when you see them? 

A. Yes, sir, here of late. Lately it has been get- 
ting very popular, automobiles; do all their sand 
hauling and gravel with auto trucks. 

©. Haul a great deal of their heavy material 
around town by that method? 

Aa Y 6S. 

©. Now, you say this elevated road-way where 
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this accident took place is used to get into Supple’s 
dock and also into the East Side Boiler Works? That 
is correct, is it not? 

A. Yes, sir. 

©. There isn’t any sidewalk there for foot pas- 
sengers, is there? 

A. No, not that I know of. I don’t know whether 
they aim to put a sidewalk or not. It is a road, about 
20 feet of roadway. 

©. About 20 feet wide, isn’t it? 

A. Yes, half belongs—it is a partnership road be- 
tween Supple and Jones. They built it that way. 
Each fellow furnished his material, and they drove 
the piling, and they put their material down there. 
Each one put in ten feet, I think it was. 

‘QO. You knew all about it when it was built? 

A. Yes, sir, I did. 

Q. Now, I say there 1s no separate sidewalk there 
for foot passengers, is there? 

A. I haven’t saw it for a year, I don’t know what 
is there now. 

©. There was not when this accident took place? 

A. There was not at that time. We walked right 
on the road. 

Q. Now, these four red docks, or red warehouses, 
down at the end there, belong to Supple, don’t they? 

AL They«do. 

©. Those are what you spoke of as the cement 
docks? 

aes Yies: 

O. Yowmean by that that they are used for the 
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storage of cement in bulk, sacks? 

A. Sacks, I guess. 

©. Now, how do they get that cement out of that? 

A. Over this road-way. 

QO. It istaken out by Weamis, Me it? 

Fy SES, ‘sir. 

©. And by automobile trucks? 

A. I don’t know. ‘ai@versaw one: 

©. Anyway ,it 1s taken out in some form of four- 
wheeled vehicle? 

Ee Ves: 

QO. Now, the East Side Boiler Works is on the 
south side of the road-way, isn’t it, towards the Mad- 
ison Street bridge? 

A. Yes, the Boiler Works is. 

©. That is, on the south? 

A. Yes, that is the Boiler Works on that side. 

©. That is the left hand side going out, on the 
right hand side coming in? 

A. Itis on the left hand side going in, coming this 
way, come this way, and the dock 1s on that side. 

‘Q. Yes, that is the south side. 

A. Yes, south side, of course. [Iam turned arund. 

©. Now, how did the heavy material that goes 
into a boiler works, like boiler plate and heavy iron, 
how did that get in there? 

A. I suppose it is hauled in by wagons or drays, 
or something—I don’t know what. 

Q. Now, how long prior to the time that you were 
hurt at this place of accident was it that you had been 
there before?) When were you there before that? 
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A. Oh, I suppose it was three months, I reckon. 

Q. You were working at that time for the Shaver 
Transportation Company, were you not? 

A. Yes, sir. 

Q. And they tie up on the west side of the river, 
don’t they? 
They tied upsat Davis Street 
The foot of Davis Street? 
Yes. 
The foot of East Davis Street or West Davis? 
. East Davis Street, I guess it is. 

COURT: It is on the west side of the river, isn’t 
ih 

moe «6 Y@S. 

Mr. PLATT: I didn’t catch what he saad. 

JUROR: He said west side. 

‘Q. You had been working for them about three 
yeas? 


FIO PIO > 


> 


Shaver? 

Ves. 

Nae ci sir. 

Where were you living at that time? 

When I was working there? 

Yes: 

On the boat. 

Well, when the boat was out, down the river, 
were you on her? 


O FO PO FO 


o.) Laguegs L was, 


Q. You lived on the boat, in other words, did you 
not, all the time? 


A. Yes, I was watchman on the boat, and watched 
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her nights, day time too. 

©. That was when she was tied up? 

A. When she was tied up or running. 

Q. Did you live with either of your sons? I mean, 
did you keep your home with either of your sons at 
that time? 

A. Oh, I had things, some goods, one thing and 
another, I would keep at their place. 


QO. Which one of your sons? 

me. Vi. C. Monteak 

©. That was down on what street? 

A. East 24th North. 

©. That is what you call your home? 

x. Yes, 

QO. Now, you quit working for the Jones people— 


the Willamette and Columbia River Towing Com- 


pany, I believe, is their legal title—about three years 
prior, when you went to work for the Shaver people— 
is that correct? 

A. I had been working for them three years, do 
you mean? 

QO. No, you had worked for the Shaver people 
about three years, and immediately prior to that you 
worked for the Jones people, didn’t you? 

A. I worked for Shaver’s, and I worked for Jones, 
and I worked for Shavers once before I worked for 
Jones, but then that wasn’t this time. 

©. What I want to get at is, whom were you 
working for immediately prior to the time you went to 
work for Shaver’s three years before this accident? 

A. Who was I working for before then? 
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Yes 

I was working for Jones. 

How long did you work for Jones that time? 
Something over two years. 

Over how long? 


PIO PIO PO 


I had worked something over two years for 
Jones. I guess the books will show, if you want to 
find out. 

QO. Yes. Well now, how many times had you had 
occasion to go over to this property and over this 
road-way during the time, tHis three years that you 
had worked for the Shaver people, after you left Jones’ 
employ? 

A. Oh, I don’t know. I had been over there sev- 
eral times, I suppose maybe half a dozen times, in the 
time. I would go over there and go to the office to see 
if there was any mail. 

©. To the office? 

pee Y és. 

Q. Well, the office 1s on East Water Street, isn’t 


A. Which? 

QO. The office of the Jones people is on East Water 
Street? 

oe Yes, 

‘QO. You would not have to go onto this road-way 
at all to go to the office? 

A. No, not then. 

QO. You would not have to go onto the road-way 
at all to get to the Jones office, would you? 

A. No, not if you wanted to go to the office; but if 
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you wanted to go to the warehouse, you had to go 
the other way. 

©. Well now, where is the warehouse? 

A. Itis right on the left hand side of the road that 
you come in onto the dock on, on the left hand side 
coming in, there 1s the warehouse. They had a ware- 
house they kept their goods in, provisions and stuff 
that were for the boats, and everything; they had it 
locked up in there. 

©. Where was this warehouse with reference to 
the passage way leading into the East Side Boiler 
Works? 

A. Well, the warehouse come first back of the 
office, then come a long—well, enough stable room to 
stable twelve head of horses. Then come the ma- 
chine work, machine shop. The boiler works is not 
there. [tis om the comer. 

Q. The Boiler Works 1s further south? 

A. Yes, on the corer. 

Q. You go through? 

A. Yes, this way, makes that turn. 

©. Now, this warehouse, as I understand you, ts 
immediately back of the office there near East Water 
Sereet ° 

A. Yes, pretty close. I don’t know as you can call 
it—they called it a store room. They kept all their 
provisions and such as that for the boats. 

‘O. How do you get into that—through the of- 
fice? 

A. Through the office, or there is a side door, 


either one. 
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Where is the side door, on which side? 

On the outside of the building, on the inside. 
On Jones’ side or on Supple’s side? 

Yes, on Jones’ side. 

The other side of this warehouse, and _ the 


Oo PO PO 


south side? 

ine Wes: 

©. And your trunk was kept in that warehouse? 

ie \ eS: 

Q. Well now, if this warehouse was immediately 
back of this office, and the entrance to the warehouse 
was over on the south side of it, what o¢casion was 
there to go onto this elevated road-way to get into 
that warehouse? 

A. Because you cannot go into the warehouse 
iow, or aint fora year or better in the’front. You 
have got to come down there to go in, to get into this 
warehouse to a door from the shop; open the door for 
us, open the door and we go right in there, to the best 
of my knowledge. 

Q. Isn’t it a fact that the main passage way from 
Water Street to the Jones’ part of this joint property, 
and to where Jones fastens up his boats, and where 
you get into Jones’ warehouse, is over south of these 


buildings? 
iy se rommthe officer 
cy. Wes: 


Well, yes, come from the office. 

From Water Street too? 

Yes, itis on Water Street, the office is. 

So that there is no occasion to go onto this 


iO Pi - 
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road-way to get into that warehouse? 

oe No. 

QO. “Isn't that a faet? 

A. Oh, that is all right. Just wait till I tell youa 
little more, will you? 

OQ. Well, that is what I want to get at now. 

A. When I went there, there was nobody in the 
office. There is a gateway, you know, across that 
front there. There is a gateway across the front of 
this entrance you claim goes down inside there. Here 
is the office, and there is the gateway, and comes over 
to the building over here. That fastens that up there. 
That is fastened up. If there is nobody around there, 
you cannot go in there. You can eo down tere 
This entrance to the machine shop, you can walk right 
around there, and come up to the entrance to the 
dock; and if you want to go into the warehouse, you 
can unlock it if you have gota key. You always can 
get a key from some of the men there. 

©. Was there any reason why you couldn't open 
the gate? 

A. What? 

Q. Any reason why you couldn’t open the gate 
on the south side? 

A. Well, they never used it. They never used it 
for any one to travel. I have heard them say they 
didn’t want any one to open that gate and travel in 
there ;the road was on the outside. 

‘QO. But you went on this occasion down this ele- 
vated roadway? 

A. TI went down the public road-way—supposed 
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to be public there. There is no signs to show that it 


was not. 
Q. Now, when did you leave this trunk there, Mr. 


Monical? 
A. About three years or four, when IJ left. About 


two years or two and a half years before I went to 
work for Shaver, I worked for them, and worked 
nearly three years for them. And when I left there, 
(lett the trunk there. What day I left it there I 
could not tell you, but I left 1t there, and went to work 
for Shaver. And I was to that trunk twice in that 
time to get parcels out that I wanted out. I had no 
place to keep them. Anything I wanted I would put 
it in there, and go and get it when I wanted it. I asked 
Mr. Jones about leaving the trunk, and he said it was 
if I wanted to leave 


all right—it was not in his way 
it there, why leave tt. 

Q. Did you pay anything for the privilege of leav- 
me it there? 

A. Did 1? I would pay anything if he wanted it, 
if he asked it. 

@ Youneverthaver 

A. No, never have. 

©. He didn’t ask it? 

A. Leave it in the warehouse, that is all. Lots of 
others in there. Fellows go off and leave their trunks 


there, and never get them. They just lay there. 
©. As I understand, Mr. Monical, when you got 


in on this road-way, about opposite the entrance of 
this East Side Boiler Works, you saw Captain John 
Nelson coming up from the slip, or from the cement 
dock? 
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A. No, I didn’t say that. I was coming down this 
walk-way, as I told you, or this road-way, was may- 
be half way down, maybe not over one-third, and 
ahead of me I saw Captain Nelson coming out from 
this boat, from the slip, and the boat was landed at the 
slip; and come up and onto the dock and walk to- 
ward me; and we met something near about this en- 
trance to this Boiler Works you are talking about. 
It must have been something near to it. Maybe a little 
past it,—well, it must have been about the entrance, 
I suppose,—I don’t know. 


QO. And you shook hands, and then proceeded to 
lean up on the railing on the north side to talk about 
these boats that were down in here on Supple’s ways: 
Is that correct? 

A. Yes. When we met, we shook hands. Maybe 
we didn’t put our hands up there for a half minute or 
so; but a few minutes we entered into conversation 
about a boat there. I was there to see that boat there 
that day myself, for that purpose, to take a look at it, 
and it was sitting there, and I asked him some ques- 
tions about it. That is all. We stood there to talk— 
that is all I know. 

‘©. You said you went over there to see that boat 
that dayr 

A. I was going to look at that boat while I was 
there; did do it. 

©. What boat was that? 

A. The “Cash Weir.” 


Q. She lay over there on Supple’s ways? 
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A. She didn’t lay on the ways at all. She lay just 
above the ways, just below the ways, at the water’s 
edge. 

-Q. You were leaning up with one elbow on the 
railing, as Junderstand you, and Captain Nelson was 
leaning also, and you were talking about this boat? 

A. Yes, there was something said about the boat. 

©. Do you remember a pile of planking, three by 
twelve planking, that was piled up alongside of this 
road-way there, about the point of the accident? 

A. No, I don’t. 

Q. Iwill hand you a photograph, and see if it will 
refresh your recollection at all. 

A. JI don’t think it will. 

©. I call your attention on this photograph to 
a pile of planking, 3x12 planking, nearly as high as 
the railing, and ask you if you remember seeing that, 
orrecall it? 

A. No, I couldn’t say. 

Q. And how about these other planking, 2 thick, 
lying farther east? Do you remember those? 

No. 

©. Now, do you remember there being a piece of 
railing gone here between the point where you see 
them joined? 

A. I didn’t see any up that far. 

Q. And you are positive now, Mr. Monical, that 
where you were leaning, the railing was not gone? 

A. Oh no, the railing was there. 

Q. Now, your hearing at that time, as I under- 
stood you, was in first class condition? 
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me Wes: 
QO. Anda pair of horses and a dray, '-aded or un- 
loaded, coming over that plank roadway, >uld have 


made some noise, would it not? 

m iT suppose seo: 

©. And if there had been one coming towards you 
from Water Street, wouldn’t you have been liable t 
have heard it? 

A. I don’t know, I might. Yes, I guess I would, 
if it made enough noise. 

©. And do I understand that you want this jury 
to understand you as saying that this automobile 
truck came all the way from Water Street down to 
where you were standing, and that you didn’t hear it 
at all? 

' A. I did not hear it. If I had, certainly I would 
have got out of the way of it. 

‘QO. Now, as I understand you, Mr. Monical, Dr. 
Magruder attended you as Marine Hospital surgeon, 
from the time of this accident up till about the time 
you left the hospital the 9th of June? 

A. Iwas under his charge. 

Q. Yes. And have you had any medical attention 
since? 

A. He examined me himself once since. 

©. But with that exception? 

A. Yes, sir, I have been examined by two medical 
doctors. 

Q. Well, have you been under treatment, or sim- 
ply had an examination? 

A. No, examination 1s all. 
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Q. Now, as I understand you, with reference to 
your sleepi’’,, Mr. Monical, sometimes you sleep so 
hard t+” your back aches in the morning? 

« didn’t say my back ached, I don’t think. J 
cache all over—sleep till you are dead—yjust sleep 
till you feel like you are dead all over; can’t move. 
'Q. Did you ever sleep that hard before you were 
hurt, Captain? 

A. Well, I don’t think so. 

‘Q. lam just interested, because I have, and I won- 
dered if you ever had. 

A. lIexpect you have, but I don’t know whether I 
ever did ornot. I might, but I don’t think so. Maybe 
I notice it more now. 

OQ. Now, this hearing in your left ear, as I under- 
stand you, I noticed this morning in the courtroom 
that a pretty young woman was sitting alongside of 
you, and she whispered to you, and you answered her, 
sitting on your left side. You heard what she said, I 
suppose? 

me Yes. 

©» Sotthat that hearmeunthatleitvear iemot very 
bad, is it, Captain? 

fr ltatetucwebads never cand it was. I said 
that I could not understand with that ear hearing, 1f 
I had my head this way to you, [ wouldn’t never hear 
—this way from you, and you were sitting back here, 
my head turned this way, I would not hear you with- 
out you spoke louder than you would if I was this 
way. Uhistear (rielit) | could hear it better. 

©. Now, the stiffness of the arm that was broken, 
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and of the wrist that was broken, I suppose have been 
steadily improving, hasn’t it, since you have been out 
of the hospital? 

A. Wo, sif, 1t has ne@t, | don’t thimk. I can’t see 
why. 

QO. Well, wasn’t it set properly? 

&. ‘Phte doctor setié. 

QO. Your examination since has not demonstrated 
it was not set properly, has it? 

A. They had nothing to do with that. They 
hadn't anything to do with that part of it; how he set 
it. They weren’t examining what he had done. 

Q. You knew, did you not, Mr. Monical, that this 
road-way was about 20 feet above the ground there 
at this point? 

A. J done what? 

Q. You knew that this road-way was up about 20 
feet from the ground, did you not? 

A. I didn’t know how high it was, Iam sure. I 
had never measured it. I didn’t know anything about 
the height. I knew it was up. 

Q. Well, you knew it was some distance up, didn’t 
your 

A. Yes, I knew it was some distance up. 

Q. And you knew there was some piling and some 
of Supple’s material laying down there on the level, 
did you not? 

A. You mean, on the dock? 

QO. Underneath? 

A. No, I didn’t see that. I never saw anything 


laying there. 
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OQ. Well, you knew there was more or less ma- 
terial around there, underneath that dock, didn’t you, 
underneath that road-way? 

Rubbish? 

Yes 

Old logs? 

¥ e&: 

You could see that in piles. 

Now, was Captain Nelson struck, do you 
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know, at the time you were? 

A. He says he was. 

‘QO. Well, I mean, did he say so before you were 
struck or since? 

A. As I come out of the hospital, he told me. 

Q. Yes, but did you know at the time that he was 
struck? 

A. ‘That same time that I was? 

Om icc: 

A. Why no, I didn’t know anything. I told you 
in the start I didn’t know anything. 

©. He was east of you, wasn’t he? 

A. I don’t remember nothing, only something 
took hold of me, and that is the last I remember for 
about 13 or 14 days. 

QO. Well, where was Nelson when you were 
struck? 

A. Before I was struck, he was standing on that 
side of me, but where he was when I was struck, I 
could not tell you that. 

©. Had he disappeared? 

A. I don’t know whether he had or not. I dis- 
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appeared, I suppose. 

Q. Did he say anything to you? 

A. I heard nothing. 

'Q. He didn’t give you any warning, or make any 
outcry? 

A. I don’t know that he had any himself. I don’t 
know anything about it, for it was just like lightning, 
hit you just like that, took you that quick. I didn’t 
know anything no more. Part of the time I would 
know something for a minute or two. 

JUROR: May Iask the witness a question? 

GOURT: Wes 


Examination by Juror. 


©. I understood you to say this railing was up 
breast high that you were leaning on. 

A. It come just about like that. 

QO. And the iron struck you on the right side 
down here? 

A. The iron"stracemeirenim merc 

©. Well then, in order to throw you over there, 
it must have either broken that railing over or else 
lifted you off your feet, one or the other? 

A. I guess I must have went right up on the rail; 
the iron must have took me right up that way. 

©. It must have either laved gon om your Teet, wr 
else broken the rail over? 

A. Yes, well, I went down through. I was gone. 

Redirect Examination. 

MQ. You spoke about people going into the office 
of Jones down by Water Street, and you said that 
there is a gate there that was closed when you went 
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there that day, and you had been told by Jones that he 
didn’t want anybody going through there. Now, 
which way was it that the public was in the habit of 
going in order to go onto those premises? 

A. ‘Took the road-way on the outside. 

‘Q. To go in where? 

A. Into the boiler shop, or any place on the lower 


OQ. To go through that opening? 

ma. Ws. 

©. Near where you were at this time? 

A. There is an opening there, and just a little ways 
further there was another opening there when this 
would be closed. Sometimes this opening here was 
closed. There is a small opening here, an entrance 
just about like a door, common door, walk by and go 
in at it going across to work or around the boats. 


(Witness excused. ) 
CAPTAIN OEN I NEESON, a witmess called 


on behalf of the plaintiff, being first duly sworn, tes- 
tified as follows: 
Direct sEiscamiiigagion. 

Questions by Mr ST. RAYNER: 

Where do you reside, Mr. Nelson? 
Lower Albina. 
How long have you resided in Portland? 
About 30 years. 
What is your occupation ? 
Master and pilot of river steamers. 
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What were you engaged in doing on the 25th 
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of last March? 

A. Well, at that time I had gone over to see about 
going pilot on a tug boat laying there at Supple’s 
dock. I had just left the railroad bridge company’s 
boats, and went over there to go to work. 

Q. Went over there for what purpose? 

A. I went over there to see about going pilot on 
the tug boat that was laying there. 

QM. And after attending to that, what did you do? 

QO. Well, I started off from the dock up the slip, 
and just as I got on the road-way, there, I met Mr. 
Monical, and we stopped and shook hands, and leaned 
up on the railing. There isa railing runs along on the 
north side of the road-way. 

Which road-way do you refer to? 

From Water Street out to Supple dock. 
Where Mr. Monical met this injury? 
Yes, right at that point. 


OFOPO 


Now, tell the jury what happened there, what 
you did, and what Mr. Monical did, and about the 
accident. 

A. Well, we hadn’t met for quite awhile, and nat- 
urally friends, we stopped and shook hands and 
talked. We were talking about steam boats, and dif- 
ferent things, and Mr. Monical spoke to me about he 
thought he would try and rent the “Cash Weir.” Al- 
so he had gone down to see about his trunk. And we 
hadn’t been standing there but a very few moments, 
leaning with our arms on the rail. There was a piece 
along the railing there that the upright piece is fas- 
tened to, and I was standing on that, just leaning over, 
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with my arms on the railing, and this truck came 
along and struck us. Not noticing anything about the 
truck—they had been running out and in there all 
the time, carrying cement back and forth there every 
few minutes, hauling cement; and when they came 
through there, they always keep away about from 
three to three and a half foot from the rail; they never 
tried to get any closer to the rail than that. And of 
course when this truck come along, we was not notic- 
ing it, and they went to make the swing; his angle 
iron swung around and struck me in the side here, and 
knocked me down. And as it did, I hallooed to Mr. 
Monical to get down. But he couldn’t get away— 
it got him, and turned him on the turn. Well, there 
was about 3% feet from the end of the broken rail; 
that is, Mr. Monical was. I was standing to his right 
on the east side of him, and I jumped and grabbed 
him. He was then plunging right ahead, head first, 
like that, when I grabbed him by the coat. It turned 
him, and he fell right across four logs that lay in that 
position: two high logs on the outside, and the small 
logs on the center. That is the way he lay when we 
picked him up, his head to the east. 

©. Where were these logs? 

A. Down on the ground, down below the dock, 
below the road-way. 7? 

‘©. What distance is it from the road-way aan to 
those logs, about, Captain? 

A. Well, I measured there. It was 18% foot to 
the highest log, that is, the east log. 

©. And how much the others? 
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Well, they had a tendency to slope a little bit. 
That is, from the planking of the road-way? 
Yes, sir, from the planking road-way. 

Off from the road-way? 

Off from the planking. 
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And how far east of what you have stated 
would be the broken rail was Mr. Monical standing, 
you say? 

A. About three or three and a half foot, perhaps 
four foot, somewheres in that neighborhood. It just 
made one turn, turned him one time, and slid him 
along; and then he was pitching head first, and I 
grabbed him, and it passed over. 

©. What was it turned him and pitched him? 

A. These angle irons on the automobile truck. 

©. How far were they protruding from the back of 
the truck? 

A. Well, I didn’t measure theim, but 1 presume 
they was something in the neighborhood of about 12 
meet to 14eet. 

Q. Sticking out 12 or 14 feet behind the back of 
the truck? 

A. Yes, sir, over thevendeet Ghesbed ef the aaite- 


mobile. 
©. And that is-what struck him? 
A. Yes, sir. 


©. Now, prior to the time that Mr. Monical and 
you were struck by that angle iron, did the chauffeur 
who was operating it give you any warning of any 
kind? 


A. No warning whatever. 
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Did he sound a gong? 

No, sir. 

AY belle 

No, sir. 

Halloo to you or anything? 

Not a thing. | 

Or give you any indication that he was going 


\ 
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to turn into that opening to the boiler works? 

A. No, sir, not a thing. 

©. Is it the habit, that you know of, of autos to 
turn into that boiler works? 

A. I don’t think I ever saw one turn in there be- 
Tone. 

©. How often had you been on that roadway? 

A. Very frequently. Most every day that I was 
running along looking out for the boats. At that 
time I was thinking about going to work for the C. C. 
Company, and I was over there every day. Some- 
times their boats would be laying at the Supple docks. 
Sometimes they would be laying up to their dock, 
up to East Main Street. But I see the trucks going 
out and in the cement dock all the time. 

©. How long had you been going over that road 
way? For what number of years? 

A. Well, not many years. 

QO. About how many? 

A. This last time when I was running the rail- 
road boat, I quit about two weeks or three weeks, I 
think, before this happened, and then I was partly 
engaged to go pilot on the tug “Triumph.” The cap- 
tain told me to come over frequently, it was hable to 
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turn up most any time, the position. 

Q. Did you notice the pile of lumber piled on the 
road-way to the west of where you were standing? 

mA. Ses, sir. 

©. How far west of you and Mr. Monical was 
that? 

A. Well, if I recollect right, there was a space be- 
tween the broken rail and the end of that lumber 
somewheres in the neighborhood of about five or six 
meet. 

Q. How high was the lumber piled? 

A. Up to the railing 

QO. And what kind of lumber was it? 

A. It was heavy. I think it was heavy flooring; 
that is, deck for the dock. 

©. How large was it? Do you know the dimen- 
sions? 

A. Well, it must have been 4x12, or something 
like that. I don’t know exactly. It was heavy. 

©. And one was piled on top of the other up to 
the railing? 

A. Yes, sir, fore and aft along the railing. 

Q. Did you notice whether or not this angle iron 
on this auto truck ran into that pile of lumber at all? 

A. It struck thre’ lunaitef gile: 

©. It struck the lumber pite? 

A. Yes, and turned one plank out, it hung out over 
the railing. 

©. And how close to the railing was that lumher 
piled? 

A. Right up; right up close against it. 
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©. Right up to the railing? 

A. Yes, sir. 

QO. And in what way did it strike and knock out 
one of those planks? 

A. Well, as this angle iron came around some- 
thine this way, 1t struck that that waypat kind of 
throwed it out some way as it hung out over the 
dock. 

QO. How much of it hung out? 

A. Well, I couldn’t say exactly. I was in a hurry 
to get down to see Mr. Monical, to pick him up. I 
ran around, and picked him up. 

©. Do you know whether the angle iron protruded 
over the railing or not? 

A. No. It went right on in so quick I didn’t no- 
tice that, sir. 

©. Now what became of thesatitomtruck? Did at 
run through the opening? 

A. No, it hung up on the west side of the entrance. 
The hub, I think, struck the corner of the house there. 
It stopped. 

QO. Which corner? 

A. On the west side of the entrance. 

‘QO. Did you have any conversation or say anything 
to the chauffeur who was operating it? 

ee itd 

©. What was that? 

A. Icalled his attention. I says, “See what you’ve 
done.” And he didn’t answer me. So I ran around 
where Mr. Monical lay, and I had hallooaed, of course, 


in the meantime, and the workmen in the shipyard, 
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they came running, so we picked him up and carried 
him over and laid him on the ground, and they gota 
tarpaulin, and we laid him on the tarpaulin, and also 
then telephoned for a doctor, and Captain Jim Shaver. 

QO. Now, what was his condition when you picked 
him up, Captain? 

A. Well, he was helpless. He didn’t know any- 
thing. 

©. He was insensible? 

A. He was unconscious, yes, sir. 

©. In what condition was he lying when you first 
picked him up? 

A. He was lying with his head to the east, on his 
left side. 

Q. Did you notice as to the condition of his face? 

A. Yes, sir. 

Q. What was that? 

A. Well, it seemed like the blood all rushed to his 
face, and his lips commenced to swell, and his jaw 
seemed to be set, and I took my knife and pried open 
his mouth, and got it between his teeth. 

(QO. How many persons were there there that came 
to your assistance? 

A. Oh, there was quite a few. I couldn’t say ex- 
actly—several. 

©. Did the chauffeur, after you called his atten- 
tion to what he had done, do anything towards as- 
sisting? 

may No. 

©. What did he do? 


A. Next time I saw him, he was laying with his 


vs. Alonzo L. Monical. 89 


arms on the lumber pile, like that, and he was raving; 
he was hallooing and almost crying, trying to cry. 
He was very much excited after witnessing what he 
had done. 

©. How long had you known Mr. Monical, Cap- 
tain? 

A. Well, somewhere in the neighborhood of—oh, 
it is 20 years, I presume. 

©. Now, what was his physical condition at the 
time previous to this injury? 

A. A good strong, healthy man. 

QO. Did you ever know of him having anything 
the matter with him physically? 

A. No, sir. 

©. What time in the day was it that this acci- 
dent occurred? 

A. Well, it was somewheres between 11:30 and 12 
o'clock. 

QO. What has been the custom in regard to the use 
of that dock prior to that time by the public generally, 
and the road-way? 

Everybody go out on the dock that wish to. 
Over this road-way? 

Yes, sir. 

Open for everybody? 

Yes, sir. 

Passengers to the boats and back again? 

Oh, yes. The “Bay Ocean” laid there at the 
north end of the dock, took on the passengers for 
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Bay Ocean View. 
Lice? ial ie Provtoathis accident: 
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A. And when she came in here, she would land 
her passengers tlrere. 

NMePLATT= Prier te tis @etident? 

A. Yes. No, afterwards. Just the same condi- 
tion today as it was then. 

Mr PLATT: I mowé tote that out. 

COURT: 1 think it mayage emt. 

QO. What occurred before, I] mean, Captain? Nev- 
er mind about what occurred after. 

A. What, in regards to the boats landing there, 
and so on? 

).. Yaes. 

A. Ihave landed there on several occasions. 

©. And passengers—pedestrians? 

A. Well, I had no passengers. 

‘Q. I don’t mean your passengers, but foot pas- 
sengers going up the road-way? 

A. Oh, it is a common thing to see people walking 
back and forth there. 

Q. The public generally go there who want to? 

A. Yes, sir. 

©. How long has that been going on to your 
knowledge? 

A. Well, most any day you go over there you can 
see somebody walking back and forth. Perhaps they 
are going down to the boats. There was for quite 
awhile that the Columbia Contracting Company had 
two or three boats laying there. Well, there 1s 
quite a crew on those three boats. They would be 
going back and forth all the time. 

©. Just the same as in any other road or street in 
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the city? 

A. Yes, just the same; no difference at all what- 
evel. 

Cross-Examination. 
Questions by Mr. PLATT: 

You say just the same as any other road-way in 
the city? 

A. Yes, Sir, as far as trafine 45 concerned. 

©. The same as Morrison Street out here? 

A. Every bit. Anybody who wanted to go down 
there, go down. There was nobody ever stopped you. 

©. They didn’t go anywhere, did they, except to 
Supple’s dock? 

A. Oh, yes, they could. They could go in onto 
the Willamette and Columbia Towing Company’s 
dock, or on the boats. 

‘Q. There is no occasion for anybody to go there 
unless they have business there, at Supple’s dock or 
Jones’ dock, or the East Side Boiler Works, was 
thiere ? 

ma, don t see why. 

Q. It don’t go anywhere, does it? It goes to the 
water? 

A. You can go out there, and get sights of the 
river front. Lots of times a man will take a walk out 
on the dock that has no particular business. 

Q. You didn’t mean to say that led anywhere else? 

A. Yes, it leads places. It leads out to the boats 
that are laying there. Somebody might want to go 
out and look at the boats. 

Q. When you say they go the same as they do on 
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any other street in the city— 
A. They do, the same as any other docks. 
Q. You are talking about docks, now? 
A. This was a wharf. 
QO. Was it like a street? 
A. Just the same as going down on any other 


Q. Just like a dock, not like a street, is it? 
A. It wasa half a street, isn’t it? 

©. Well, is ita streetwomamd@eler 

A. Well, on that road-way— 

Ou Yes. 

A. I should think you would call it a street 


half 
a street—the road-way. It is the entrance to the 
dock. 


©. If you keep walking you would get into the wa- 
ter, wouldn’t you? 

A. No, sir, not unless you fell off the dock. You 
would do that if you fell off the bridge. 

©. You know it 1s a dock, and not a street. Be 
fair about it. 

A. I know what is a dock? 

®. That simacainge: 

A. I know there is a road to go out to the docks. 

Q. A roadway to go onto the docks? 

A. Either the Willamette Towing Company dock, 
or the Supple dock. 

Q. Now is there anything the matter with your 
hearing. 

A Nota bit. 

©. And if there is a big automobile truck running 
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down there on that elevated plankway, couldn’t you 


hear it? 
A Yourbetel«comld: 
©. And you didn’t hear this one? 
A. Ididn’t say so. 
Q. Did you hear it? 
Pe li iteavd every one tliat come On tinege, 
©. Did you hear this one? 
A. I presume I did. 
Q. Did you pay any attention to it? 
A. No, because I was so used to seeing them come 


along there. 

©. You took your chances, in other words. 

A. Itooknochanceatall. If I would turn around 
every time I hear an automobile truck, I would be 
breaking my neck. 

QO. Now, this pile of plank alongside of this railing 
was how far west of where you and Mr. Monical were 
standing? 

A. It couldn’t have been over six feet. 

‘Q. Where was the break in it where the rail was 
gone? 

A. The break was between the lumber pile and 
where Mr. Monical and I stood. 

‘©. Well now were there some loose planks near 
where you were standing? 

A. Loose plank what, in the road-way toward the 
ship, or how do you mean? 

Q. Lying alongside of this railing? 

fee litere was ai upirielt prece tirere. 

©. Yes, I understand that, but you have spoken 
about this pile of planking. 

A. That was west of where we stood. 
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Q. Well, was there any planking piled alongside 
of the roadway on the north side there, near where 
you were standing? 

A. West of us there was a pile of lumber piled. 

©. Was there any where you were? 

A. The only ptece was this piece that comes up 
here at the edge of the dock, where this railing is 
fastened to, there is that piece, there is about eight 
inches, I presume. 

©. I understand, but that is fastened; that is 
nailed on. 

Ex. Wes. 

QO. But what I am asking you was whether there 
were any loose pieces of the same character as this 
pile lying alongside of this coping, or whatever you 
choose to call it, that these uprights to this railing 
were fastened onto? 

A. Where I was standing, no, sir. 

Q. You say that you were standing on what? 

A. Iwas standing on his right, to the east of him. 

Q. Yes, but I understood you to say that you were 
standing on this coping, with your elbows, one or 
more of them, on the railing? 

A. That is what I said. 

©. And you say that these angle irons hit you 
where? 

A. I was leaning right over like that, and they 
caught me just along here. 

Q. Hit you just below the shoulder? 

A. Right along there, yes. 

Q. Well, that must have been up above the rail, 
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then, mustn’t it? 
A. I was leaning just like that. It came right 
along and struck me right in here. 
And you say it knocked you down? 
Yes, sir. 
Whereabouts did you land? 
I landed on the deck. 
Right down alongside of this coping? 
Yes, sir. 
And what position did your body assume 
when you struck? Were you flat? 
m%, As it struck me, 1 partly dropped, amd) A 
dropped on my knees and my hands. 


OFO>EPO 


©. Facing which way? 

A. Facing Mr. Monical to the west. 

©. And then you say they struck him? 

A. Turned him around completely, and I got over 
to him, and grabbed him by the coat just as he was 
going head first right through the opening. 

Was he standing up on that coping too? 

Him? deouldn’tsay, [am sure. 

Did you have both feet on it, or only one? 
One. 

In other words, you had one foot on the main 
plank roadway, and one up on this coping? 

A. Well, not necessarily, no. A fellow generally 
stands sometimes with one foot just hanging below, 
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or may change feet. 
©. And you say this whirled him around down 
flat on this roadway? 
A. No, If didn’t. 
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Well, what is the fact? 
I say it rolled him right along the railing, right 


the same as there is the railing, it turned him com- 


pletely around like that, till he came to this opening. 


AY 
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Was there an opening in the coping? 

In the railing. 

What do you mean by the railing? 

It runs out. 

This 4x4 that was up here about? 

Yes, that is the railing? 

Wasn’t there a coping from the road-way up 


about— 


A. 
O. 
A. 
@. 


Eight inches, I presume. 

Well, whatever it was. 

Nes. 

And wasn’t that high enough to impede the 


progress of his rolling off? 


et. 


I don’t know anything about that; don’t know 


whether he was standing on it or not. I couldn’t say 


{halt 


QO. 


Now, you say you have seen automobile trucks 


running down there to the cement dock frequently? 


O FO rO Pro > 


Right along all the time, back and forth. 
Every few minutes? 

Yes, sir; don’t pay any attention to them at all. 
What is your occupation now? 

Master and pilot. 

Whom are you working for now? 

Nobody at the present. 

Now, you are aware of this entrance to this 


Boiler Works, are you not? You were at that time? 
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A. Yes, I have gone through there quite often. 

©. And you have seen vehicles going in and out 
of that? 

A. Nothing in there, I never did. That is the 
only one ever I saw turn in there. 

Q. Well, they are supposed to get material there 
from somewhere? 

A. I suppose likely they do. I don’t know any- 
thing about that, how they get it in. 

©. It wouldn’t be taken in by hand? 

A. That is the only one I ever saw turn in there. 

©. Yet you have been there a good deal? 

A. Yes, sir. 

©. Isn’t it a fact you knew this automobile truck 
was coming, and you just took a chance there? 

A. WDidwt take any chance at all, because the au- 
tomobile trucks was going in and out on the dock 
there, hauling cement. 

Oe Welk there waspt any gplace there for foot 
passengers, was there, any sidewalk? 

A. The road-way is built right up against the 
building; it takes in the full part of that half of the 
street. 

©. ‘There is no sidewalk there? 

A. There is no raised sidewalk, no. It is all ona 
level; full road-way or half road-way. 

QO. Now, Mr. Monical said he didn’t see any open- 
ing in this rail, but you saw it? 

m You bet] saw it. 

QO. Do you know how long that opening was? 

A. About six feet between the opening and the 
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pile of lumber, something like that. I couldn’t say 
exactly. The lumber was piled right along the rail- 
ings, and part of it was lapped up onto the other part 
otsthe wroken rail. 

©. AS a matter of¥act, there were several pire 
along there, weren’t there? 

A. Oh no, not along the rail there wasn’t no. I 
only noticed that one pile. 

©. You only noticed one? 

A. That is all. 

QO. You wouldn’t swear there weren't several, 
though? 

A. I wouldn’t swear there wasn’t, or wouldn't 
swear there was. 

Examination by Juror. 


How high is this railing above the deck? 

That is standing right on the planking? 

Nes. 

Well, I should judge it would come along in 


PO PO 


here to me some place. 

©. About four feet? 

A. I didn’t notice it particularly. ft was just 
standing there with my hands like that. 

©. You say this angle iron struck you on the 
right side? 

A. Ys. 

‘QO. And threw you down? 

A. Partly threw "meand as’ 1% struck Wie, # 
dropped. 

©. And at the same time it struck Mr. Monieal 


and rolled him down? 
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ae 6 Gs. 

Q. And you caught hime 

ime | Naes. 

Q. Did it sweep you along with him? Or what 


position were you in when it caught him? 

A. JI commenced to rise as soon as it passed me. 

‘©. But it struck this planking, and shoved one of 
them partly out? 

A. That was after it struck. 

QO. Wouldn’t those rails be directly over you and 
Mr. Monical? 

~ It hadghignyacaimst the railyandsrolledghimagiut 
after 1t passed over me, I jumped up and hallooaed to 
him to look out, but he couldn’t get down, so I saw 
the opening, and he was pitching forward just like 
that when I made a grab, and I grabbed him by the 
coat and held on all I could. 

Q. Before you really went down yourself, then? 

’y No; no aiter 1 gained my feet. 1 jumped up. 
It didn’t hurt me practically, to speak of. 

©. Then he didn’t go through that hole in the 
railing until after the irons had left you people? 

A. It dragged him along, and just as he got to 
this opening, the same as that it had him on, he was 
overbalanced, and then the truck had started to go 
most straight into the dock, and he was overbalanced 
m this shape that he couldnt catch himself, and I 
made a grab, an catched him by the coat. 

©. And the irons were still pushing against him 
when you caught him? 

A. No, they had left himthen. They had got him 
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started overbalanced. 

Q. They didn't really force him through, ‘but he 
overbalanced and fell through? 

A. It took him along the railing. Just as he got 
to the end of the railing here, it was pressing him hard 
against the railing, when he got to the opening he had 
nothing to support him, so naturally he started to fall 
forward, right onto his face. 

Recross-Examination. 

©. You saw no break in the copings there, was 
there? 

A. What do you mean by the coping? 

Q. This 4x12 that was nailed along the edge. 

A. It was all taken out, everything was clean 
right to the planking. There wasn't anything left, 
not where the break was. 

Q. You are satisfied of that? 

A. Yes, sir, [aim 

Redirect Examination. 

OQ. But as I understand, both you and Mr. Moni- 
cal were standing east of where this rail was out? 

A. To the east of the break4mn the rail, yes, sir 

©. In other words, neither you nor Mr. Monical 
was standing in front of the break? 

A. No, sir. 

©. And it was the irom that stfuck him and 
knocked him through this opening? 

A. That is the cause of him going off the dock. 

©. By knocking and pushing? 
A. & es, sir. 
Q 


Now, how far, Mr. Nelson, was it, as near as 
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you can recollect—say this is the river up here, we 
will say, and the Supple dock, and this is Water Street 
inene. 

A. Yes, sir. 

‘©. And this is the opening to the East Side Boiler 
Works? 

pa 6Y eSasit. 

(1). WNowmhow tar tothe €astor thamcase side or 
the opening to the Boiler Works on this side were you 
and Mr. Monical standing? 

A. Let me see. I should judge it is somewheres 
in the neighborhood of maybe 19 or 20 feet; maybe a 
little more. I couldn’t say for sure. 

Ov he cd you mot may aii aicemuien tortie 
auto truck, to these auto trucks that were running 
past there’ 

Pe Wiicllitisetisis @ Sconmmonwecctinnenee for a 
fimek to be ceime alone there back and toh onthe 
dock all the time, hauling cement. Besides when 
Wi Come tiere theymever fun ip close towaat fatl- 
ing, as I said before, they always leave room on the 
railing, plenty of room for anybody to walk there. 

©. When you were struck, how far was your body 
from the railing when you were struck? 

A. Iwas leaning with my arms right on the rail- 
ing. 

QO. Come and look at this photograph, Captain. 
Now, supposing that that is the broken rail that 1s out 
Pere iD) heme 

A. Yes, sir. 


Q. Did you notice these planking that are there? 


102 Pacific Hardware & Steel Co., 


A. Yes, I noticed these here. 

Q. Now, how far to the east of that broken rail 
were you standing? 

A. We were standing right in here. The rail is 
broke in lwere. We were stan@ime right im there 
That is where he was throwed over. 

QO. Justa little to the west of that post? 

A. Yes, sir. 

Bxamination by me @GOURYT- 

©. Did you notice that the truck was running out 
nearer to that side of the road-way when it took the 
turn than other trucks were running? 

A. I didn’t notice that truck coming along at all. 
I didn’t see it until after it struck me. 

©. You had no knowledge that the truck was 
there until it began to turn? 

A. Untilit struck me. [ heard them running back 
and forth there, and I didn’t pay any attention, be- 
cause they always kept clear of the railing. 

QO. You didn’t know that truck was running closer 
to the rail than other trucks? 

x. No, sik. 

(Witness excused.) 

I1CKs TURPIN, a witness called on behalf of the 
plaintiff, being first duly sworn, testified as follows: 
Direct Examination. 

Questions by Mr. ST. RAYNER: 


Where do you reside, Mr. Turpin? 
A. Vernon Avenue. 
Q. How long have you lived in Portland? 
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A. Born at Oregon City; lived here pretty near 
eoliraay alike: 

©. What is your occupation? 

A. Machinist. 

‘©. And how long have you been such? 

A. Well, I served my time when I was 21 years 
old, and I will be 40 years old the 17th of March; 
about 19 years. 

QO. Where were you on the 25th of March, 1911? 

A. Putting machinery in the North Bank dredger, 
over by Mr. Supple’s yard. 

QM. Did you see the injuries that were inflicted 
upon Mr. Monical at that time? 

A. Yes, sir. 

OQ. You saw the accident happen, did you? 

A. Yes, sir. 

©. How far were you from it at the time? 

A. Oh, I don’t think we was over maybe 7/0 feet— 
something like that. 

©. Was there any one with you at the time? 

A. Yes, sir: Mr. Smale, a fellow that was work- 
ing with me,and Mr. Cohen. Mr. Cohen had just left. 
It was just noon, and we just sat down to eat our 
dinner. 

©. What time was it? 

A. Ithink it was maybe five minutes after 12. We 
had just washed, and went out on the bow of the 
dredger to eat our dinner; and I was looking up this 
street that runs up to Mr. Supple’s dock. 

©. How far away from the point where Mr. Mon- 
ical and Captain Nelson were standing? 


104 Pacific Hardware & Steel Co., 


A. Oh, I should think in the neighborhood of 70 
feet. I don’t know just exactly, but it could not have 
been much further than that. 


QO. Did you have a good view of them? 

A. Yes, sir. 

©. And of the road-way? 

m > Wes, Sir. 

©. Did you notice the auto-truck coming along? 

A. Yes, sir. 

QO. Will you tell the jury what you saw at that 
time? 


A. Well, we just sat there, me and Mr. Smale, to 
eat our dinner, and Mr. Cohen just went around on 
the boat to go up to the shop. We saw these two 
men stop. I didn’t know either one of them. This 
truck came up. They stopped at this railing, right 
close to this pile of lumber. They were standing there 
talking, and the truck came around, and went to turn 
in to Mr. Jones’s. This iron stuck out behind, and 
swept them right off the railing. 

Did it give any warning of any kind? 

No, not at all. 

Did it blow any whistle? 

No, sir. 

Or give any indication that it was going to 
turn in to this East Side Boiler Works? 

a. Wo. 

©. Did it slow down to turn? 

A. Well, it didn’t seem to me like it did. He was 
going at a pretty good rate of speed when he come in 


OPO PO 


there, I think. 
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©. What rate of speed was he going? 

A. I should think in the neighborhood of 12 or 15 
miles an hour. 

Q. Did it attempt to slow down when going to 
make the turn? 

A. No; he went so fast he didn’t make the turn. 
He ran into the side of the door. 

OQ. Was there any warning given by him of any 
kind? 

A. Not that I heard. 

Q. Did the two men that you saw there have any 
opportunity of escaping? 

~ Nostheyedid notwhane moxclamcemaia||: 

QO. Why? 

m Well, they didnt hear no wamnineyeame: this 
iron stuck out from the end of the truck 16 feet. Mr. 
Shaver measured it when he was up there, and it 
stuck out 16 feet from the back of the truck; and it 
just swung around and knocked this man through the 
railing on one of these big plank that laid up there; 
and when it stopped it stuck out from the railing yet. 

©. Did you see Mr. Shaver when he measured it? 

Pe Yiecwsiir. 

QO. Which way were these men looking, the plain- 
tiff and Captain Nelson, when you saw them struck 
by that? 

A. They were standing leaning on the rail, look- 
ing out towards the dredger where we was working. 
I suppose they was looking at the dredger. I don't 
know what they was looking at. 

QO. Were their backs or faces to the auto-truck? 
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A. Their backs weneiront. 

QO. And the chauffeur saw them coming up there? 

A. Why, certainly—sure. It is a plain open road- 
way or street. Anybody can be seen. 

QO. Nothing to obstruct the view? 

A. No, nothing at all. 

QO. Do you know anything about whether the pub- 
lic generally are in the habit of using that road-way? 

A. Yes, sir, allo@o ont 

‘Q. Both vehicles and pedestrians ? 

A. I have went out there with my machine—I 
have a machine. I went out there with that machine 
—rode out there with Mr. Beel, too. 

©. How long has it been in use in that way by 
the public generally? 

A. Ever since Mr Supple bat ms deek: I Viti 
in the neigirborhobd ofsmayve three oF tear years 
I wouldn’t like to say exactly, because I never kept 
any track of it, but I should think in the neighbor- 
hood of three or four years. 

Cross-Examination. 
Questions by Mr. PLATT: 

You were sitting cating your lunch, as I under- 
stand? 

me. Wes soni. 

QO. And were you in the beginning or the end of 
the lunch? 

A. Just beginning to eat our lunch. It could not 
have been more than five minutes past 12. 

©. Right where were you sitting? 

A. Right on the forward end of the dredger. We 
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had no machinery—there was no house. 

Q. Which way was the dredger pointed? 

A. The dredger was pointed toward the strect 
where these men were walking. 

©. That is, pointed toward the south? 

A. We was laying along the side of Supple’s dock, 
on the inside, where he launches the boats, and the 
bow of the dredger was right up within, well, 30 or 
40 feet of this street. 

‘©. That is, the bow of the boat was headed to- 
wards the south? | 

pe Y esse an 

©. And it was about 40 feet from this elevated 
road-way? 

m, Well, | should think something tke that. I 
couldn't say exactly, but somewheres in the neighhbor- 
hood of 40 feet—wouldn’t think much further. 

©. How near the bow were you? 

A. We was right on the bow, sitting right on the 
bitts. 

Q. Sitting there with your feet hanging over? 

A. No, sir, not sitting with our feet hanging over. 
We were sitting on the bitts. 

QO. And how many of you? 

A. Meand Mr. Smale, the man that was working 
with me. And Mr. Cohen had just started to go up 
to the shop to his dinner. 

QO. Which way were you faced? 

A. Facing the street where the auto was coming. 

QO. Two of you sitting on the bitts, facing in the 


same direction ? 
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Wes, Sir. 

Where were the dinner pails? 

We had our lunch up eating it. 

Did you have it in a dinner pail? 

No, we had 1t in a paper bag. 

Oh, I see. 

We didn'ttake 1t @M@@ oT thespaper bag. 
And you were not very hungry? 


PIO FO PrOPO> 


Well, we had worked pretty hard. I was pret- 
ty hungry. 

©. Your attention was not on the lunch—it was 
on this road-way? 

A. Yes, sure; that is wivat @ had it for. 

©. That is, which were you looking at most ob- 
servingly—the road-way or the lunch? 

A. Well, we were eating and looking at the same 
time. 

©. Isee. Looking between bites, you mean? 

A. Between bites, yes, you might call it. 

‘QO. Now, did that auto-truck make any noise on 
that elevated road-way as it came down there? 

A. Well, it made about the same amount of noise 
that they all do. They are gomg in and out there all 
the time. 

OQ. They make a good deal of noise going over that 
planking, don’t they? 

A. I suppose there must have been fifty auto- 
trucks went in every day. 

Q. And they make a good deal of noise going over 
that planking? 


A. Yes. : | i. 
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©. Acts as a sounding board? 

mi. Vee 

©. You say you have driven in there with your 
automobile? 

A. Yes, sir. 

©. You are a capitalist? 

A. Not ver anuch of, ago, nite Igeaimpatiordsan 
automobile. 

©). Now, in coming in from Water >@acet there, 
there is a pretty bad place before you get onto that 
planking, isn’t there? 

A. Qh, no, that is not very bad. That is a very 
good road, I think. 

© leit there a sharp inchmesthenc, atwan amnale 
of about 30 to 35 degrees from the road-way over 
some filling of macadam before you strike the plank? 

A. No, I will tell you, it is just the same as turn- 
ing the corner on any street. 

©. You are satished,of that? 

ee Wes: sir. 

©. Because we are going to take the jury out 
there, and they will see that entrance. You would 
just as soon go down from Water Street onto that 
planking as you would to take a whirl down here 
from Morrison Street into Fifth? 

mA. No, moet ii | tad amy Diisimess to go out there, 
I would just as soon. 

©. Weineanvas sar asthe character of the street is 
concerned? 

i, Wesmsinsyesmjust as cood. 

©. Now you spoke a moment ago about you saw 


o 
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these men walking. Were Nelson and Mr. Monical 
walking when you first saw them? 

A. I didn’t pay any attention to whether they was 
walking, but we looked up and saw them standing 
there, and they was so close to us we couldn’t help 
but look right up and look at them. I know they had 
just stopped, and was talking. 

‘O. They were standing there looking over this 
rail toward you? 

A. Yes, sir. 

QO. Now, how close was your barge that you were 
working on—dredge—to the red cement warehouse 
of Mr. Supple? 

A. How close were we? Well, I think we were 
tied to the dolphins right there by it. 

©. And the boat was afloat then? 

A» Our boaingges: 

©. Now you were tied, then, down in here on this 
east side of this piling underneath Supple’s road? 

A. We were tied right along here, lying right 
along here, the bow lyivg"meht here. “These tien 
were standing right here, right along here some- 
where. 

Q. So you were down im Herer In order to see 
them, you looked up by the end of this planking? 

A. Oh, no. When this thing sprung over this way, 
it knocked one of these boards over here. Some of 
the people thought it knocked the railing off. The 
iron stuck out over here. 

QO. There was a pitee ofethis railmeg ont over 


here, wasn’t there? 
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A. I didn’t know that. J didn’t pay any attention 
to it. We thought it knocked the railing out. 

Q. Did you see this pile of planking here? 

A. Yes, sir. 

QM. (Juror) The bow of your boat was pointing 
north? 

mee Vues 
We was just like this. They were standing right 


the bow of our boat was pointing south. 


here, and we were laying here. They was leaning 
on the railing here, and we was sitting on the bow 
of the boat right here. 

Redirect Examination. 


© You have seen other men stawdingeat this #ail- 
ing, have you, while auto-trucks have passed? 

A. Yes, lots of men have stood there and watched 
us working on the dredger. 

Mr. PLATT: I don’t suppose negligence on the 
part of some one else would be a defense in this case. 

COURT: It only goes to show whether there was 
negligence. I think that is competent. 

©. Did you go to pick up, or assist to pick up Mr. 
Monical after the injury? 

A. Yes, sir. 

©. What was his condition? 

COURT: That was not asked on cross-examina- 
tion. Do you want to open up that subject? 

Mr. ST. RAYNER: What tseeeht. That.is all, Myr. 
Turpin. 

(Excused. ) 

G. J. SMALE, a witness called on behalf of the 
plaintiff, being first duly sworn, testified as follows: 
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Direct Examination. 


Questions by Mr. ST. RAYNER: 
Where do you reside, Mr. Smale? 
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619 Union Avenue North. 

How long have you resided in Portland? 
For about a year aad afalfi. A little over. 
What is your occupation? 

ripe hitter. 

Where were you on the 26th of March last ° 
Why, I was on the dredge, North Bank dredge, 


pipe-fitting on it. 


O. 


At the same place SehercemMir. Durpin has just 


testified about ? 


A. 
O. 
A. 
O. 


Y €s) sir 

Were you there with him at that time? 

Yes, sir. 

Did you notice at that time the plaintiff in this 


case and Captain Nelson standing upon the road-way 


at the railing that Mr. Turpin has testified about? 
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Yes, sir, on Mr. Supple’s dock. 

How? 

The road-way leading to Supple’s dock. 

Did vou see them at that time? 

Yes, sir. 

What were you engaged in doing? 

Why, we just went up to sit up on the bow of the 


scow to eat our dinner. It was along about dinner 


time. 


1 P10 


It might have been five minutes after 12. 
Did you see the auto-truck coming along? 
Yes, sir, it came from Water Street. 
Coming from Water Street? 
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A. Yes, Sir. 

©. Going west? 

A. Going west. 

©. ‘To the Supple dock—towards Supple’s dock? 

fe Yes, gomgeim the direction of Supgple’s dack, 
yes, Sir. 


©. Did you see it when it struck the plaintiff? 

ee NiGS, Sit. 

©. Prior to the time that 1 struck the plaintii, 
did you hear it give any warning? 

A. Why, I seen it didn’t give no warning what- 
ever. I seen it coming from Water Street—-come 
through there at the rate of 12 or 15 miles an hour. 

, ‘Q. And how fast was it running at the time that it 
struck the plaintiff? 

A. Why, it struck the plaintiff when he was trying 
to make a turn to go in to the East Side Boiler Works. 

QO. What did it strike him with? 

A. The end of the angle-iron projecting out from 
the tail end of the truck. 

QO. Do you know how long those irons were pro- 
truding from the back of the truck? 

A. Why, they were quite a long distance out, but 
it looked to be 14 or 16 feet—something like that. 

©. And what was the position of the plaintiff at 
the time that he was struck in regard to these irons? 

A. Why, they looked to be standing talking on the 
road-way there along the railing. 

©. Well, was his face toward the truck, or his 
back? 

A. They were facing toward the ways—towards 
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Supple’s ways, down near where we was working. I 
thought they were looking at the scow where we was 
working. 

©. And his back to the truck, was it? 

fe) Ses sir. 

‘QO. Now, did the truck slow down when it went 
tommake the turn? 

A, Why, it didn’t make tie ttm, “it rananiomee 
side of the building there. 

QO. Which side did it run into? 

A. The west side of the entrance going in. 

©. Now, did it attempt to slow down when it was 
making the turn to goin there? 

A. Why, it came in just about the same speed as 
it did leaving Water Street, and he attempted to turn, 
and he ran into the building. 

©. Did you see the plaintiff when he fell over, or 
was knocked over the railing, or through the rail- 
ing? 

A. Yes, sir. 

©. Tell the 1wty how yomeioticed it. 

A. Why, we were eating our dinner, just went up 
to eat our dinner, and on the bow of the scow, I should 
judge 70 feet from where the man fell. And this auto- 
truck came in from Water Street, and come in at a 
terrific speed and attempted to make a turn going in 
ito the East Side Boiler Works, and in turning, why, 
this long angle-iron projecting over the tail of the 
truck swept him off the railing, off the dock. 

©. Did you notice anything about a plank that 
was on that side of the railing, or rather that side of 
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the roadway—pile of planking? 

A. I seen some plank piled up there, and there 
was one of them laid upon its side. We thought it 
was going to come down on the man after he had fell; 
ibut I didn’t go up there to examine it, or anything of 
the kind. I saw the plank sticking up. 

©. Was that the plank that was knocked over the 
railing that you are talking about—partly? 

A. That is the@imey mesypanthpouer the rail. 

, ‘QO. How far did it protrude from the railing after 
it was knocked? 

A. Why, I couldn’t say just exactly. It pro- 
truded over the rail—we thought it was coming down 
every moment, till somebody removed it; but just how 
far I couldn’t say. 

©. What kind of a view did you have of the truck, 
would you say, coming up the road-way, and the 
plaintiff and this other man that was standing with 
him? 

A. Why, we had a clear wiewof it. There was 
nothing to obstruct our view from it whatever. We 
was on the open deck of the scow, about 7/0 feet from 
where the accident occurred. There was nothing to 
stop us to see it. 

©. Was there anything to obstruct the view of the 
chauffeur who was operating the truck, so that he 
could not see these two men on that road-way? 

A. No, sir, not aething to obstruct his view. 

©. Have you seen other men standing at that rail- 
ing and looking down? 

A. Yes, sir. 
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When automobiles have been passing? 

Yes, sir. 

How often do they do that? 

Well, several times through the day we have 
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looked up, and saw them standing on the road-way 
looking down at us working on the dredge, setting in 
machinery and one thing and another. 

Q. And trucks going by, auto-trucks? 

A. Yes, sir, all kindseot qwelmieles. 

‘Q. To what extent has the public been using that 
road-way, Mr. Smale, to your knowledge? 

A. Why, as far asmy jadement is, there is cement. 
docks out there and one thing and another, they use 
this roadway going out to it, and to the East Side 
Boiler Works, and Jones’s, and out to the boats that 
are landing in there, that 1s, tow boats, employees 
from them go back and forth, and other people. I 
have been back and forth there myself several times. 

©. It is open for the public generally? 

A. Yes, sir, open for tie public. 

©. Both vehicles and pedestrians? 

A. Nothing to stop them. In fact, the city has 
sewerage pipes laid in from Water Street right along 
this runway into the river. 

©. Did you see the plaintiff after he was on the 


ground? 
A. Yoesv'sir. 
Q. Did you go to help pick him up? 
A. I went up there, but others had picked him up. 
(©. Did you see what his condition was then ? 
A. Why, he was unconscious. I thought he was 
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dead. I give him up for dead—didn’t think there was 
anything more to do. 

©. Where was he lying at the time? 

A. Laying on some logs. 

Cross Exanination. 
Oucsiions by Mr PLATT: 

Fave you ever operated an automobile? 

ae 6 6Nopesin 

OY And have you ever held a watch om an auto- 
mobile? 

Ae Why, ) camread*them iff co and looleat them. 

QO. So when you say this truck was running at 15 
miles an hour, you are simply guessing at it? 

mu Yes, | guessed it between 12 amd 15. It was 
coming at a terrific speed in there. 

O. Onaroadway 20 feet wide, running at 15 miles 
an hour, trying to make a turn, it would push the 
whole building down, wouldn’t it? 

A. Why, I don’t know about that 
would. 

(Excused. ) 

(Adjourned until tomorrow morning at 10 o’clock.) 

Poreand "recon, jantary 5, 1901; 1O"A. Mf 

Pera CreAR TES COME NwAwwimiess called 

on behalf of the plaintiff, being first duly sworn, tes- 


don’t think it 


tifled as follows. 
Direct Examination. 
Questions by Mr. ST. RAYNER: 
Where do you reside, Mr. Cohen? 
Po) Grand WUmon Hoetelonthe East Side. 
©. How long have you lived in Portland? 
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A. It will be three years this coming May. 

©. What is your occupation or business? 

A. Heating—steam and hot water heating. 

‘QO. How long have you been engaged in that bus- 


iness? 
Pe. Sieresin Portland? 
ie) i és. 


A. A little over, about tivo years. 

©. Where were you in the morning, about noon 
of the 25th of last March, when the accident to 
Mr. Monical, the plaintiff in this case, occurred? 

A. I was on the dredge that was floating in the 
river just there off Supple’s dock. 

©. And how far were you from where the plain- 
tiff was standing at the time of the accident? 

A. I should think it was about 200 feet. 

©. Did you have a clear view of the plaintiff at 
that time? 

A. Yes, sir, nothing to hinder. 

Q. And of the road-way known as the road-way 
from Water Strect to Supple’s dock, are you acquaint- 
ed with those premises? 

A. Yessir 

Q. How long have you known theme 

A. A little over two years. 

‘Q. Did you notice at that time an auto-truck 
coming along the road-way from Water Street, on 
Supple’s dock? 

A. Yes, sir. 

Q. Will you tell the jury what you saw there when 


that auto-truck came along? 
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A. Well, I was standing, as I say, on the dredge 
that was being built by the North Bank Road, and I 
saw a truck coming off Water Street, coming down 
that elevated road-way, or the road-way rather, there. 
And I saw two gentlemen standing with their arms 
up on the railing, the railing that was built along the 
plank road-way. I suppose that I saw the truck when 
it was 40 feet, possibly, from the two gentlemen—lI 
couldn’t say—something near 40 feet, though, I pre- 
sume. And the next moment, or just a momen fol- 
lowing that, I heard somebody cry, and I saw the old 
gentleman pushed off the road-way and falling down. 

©. What rate of speed was the truck running at 
at the time that you saw it? 

Me PEAY: Objected topunilessithewitwess first 
be qualified as to knowledge of speed. 

© Wid yoitalke note wit the time set the rate of 
speed that the truck was running at? 

Same objection. 

A. Well, no, I don’t know that I did. 

Mr, PLATT: just 4a moment. ] would ke a ral- 
ing on that. 

A. I don’t know that [ did. 

COURT: Have you had any experience running 
automobiles? 

me Weswsir, b owntone myselt. 

Cer. 1 will evemmile the objection 

Pier eT: wAll aeelat: 

A. Iwill just say that I own a truck myself, and I 
am familiar with it. 

©. How long have you owned it? 
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COURT: Well, never mind. Go on. 

A. A little over a year—about a year. 

Q. Did you notice what rate of speed it was run- 
ning at? 
Well, I know it was running pretty fast. 
How fast, Mr. Cohen? 
Well, I should say between 10 and 15 miles. 
And was it running at that rate of speed when 


SPO> 


it struck the plaintiff ? 

A. I think so, because it was right—it was very 
close to the plaintiff when I noticed it, and the next 
instant I heard the plaintiff holler, or some one holler, 
and I looked up there again. There was a moment in 
there that my vision was off. 

©. Did you notice what, if anything, was on the 


truck behind at the time? 


A. It was some iron of some kind. 

OQ. How long was it, did you notice? 

A. No, sir, I did not. 

Q. Did you notice what 1t was that struck the 
plaintiff ? 


A. Well, I couldn’t say that I know what struck 
him, but I suppose it was the irons, from the posi- 
tion of everything. 

Q. Did you notice any opening in the railing at 
that place, near where the plaintiff was standing? 

A. There was an opening a little to the west of 
the plaintiff. 

©. How far west was it? 

A. TI couldn’t say just how far, but it must have 


been only just a few feet, at the most. 
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Did you notice any lumber piled there? 
Yes, sir. 
What position was the lumber piled in? 


PO PO 


Well, it was piled lengthways of the road-way, 
up against the outer edge or railing side. 

‘QO. How high was it? 

A. It must have been something like two or three 
feet high. I couldn’t say positively. 

©. Did you notice whether or not one of the 
planks that was piled there was knocked out or not? 

A. Yes, sir. 

Objected to as leading. 

Misst RAYNER: I will tranot to putea leading 
question. 

Mr. PLATT: The witness is intelligent. 

COURT: I think that question is leading. 

Mews. RAYNER: Yes; your Honor. 

©. Did you notice anything in reference to one of 
the planks being different to the other planks, as to 
its position after the accident? 

A. It seems to me that it was slid a little to the 
west, and turned with the end pointing off the tram- 
way. I wouldn’t be sure. 

©. In which direction was the end pointing from 
the tramway? 

A. Well, it would be across the tramway a little; 
it seems as though it slid down and shoved the end 
off the tramway a little; that would be pointing oft 
the tramway, would be pointing south, I presume, or 
north. Let’s see—down the river. 

© TowardsmMottisom Street: 
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Wes, sir. 
That would be to the north? 
Yes. I get the directioms mixed up. 


And how far was it overhanging? 


> iO PIO > 


I couldn’t say. Something like six feet, or 
something like that. Atterdite Glad centlemanmielyy 
never paid any more attention, but I ran down and 
helped pick him up, and didn’t give any attention at 
lll tot. 

Q. When this automobile truck was coming along 
there, did it sound any gong? 

A. I didn’t hear any. 

©. Whistle, or give any warning? 

A. I didn’ thear it. 

Q. Do you know anything about whether that 
road-way has been used bv the public generally? 

A. It has since I have been acquainted with the 


pierce. 
_ Ever since you have been? 
y 
me Wes: 


O. For what kind of travel? 

A. Well, to and from Supple’s dock with all kind 
of hauling, and from the Willamette and Columbia 
River Towing Company with all their deliveries of 
stuff, either to and from the boat and for general trat- 
fic that would come up off those boats. 

Q. Both vehicles and pedestrians? 

A. Yes, Sir. 

‘QO. Do you know anything about whether there 
has been any habit of men standing at that railing 


where you saw this plaintiff at that time? 
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Vi Pipa) = Sinjicered toon the eround thatutds 
not competent. Contributory negligence of some- 
body else would not excuse this. 

COURT: Ivdont think dhatisscompetent. You 
can inquire as to how that tramway was used by 
pedestrians. 

©. Well, I will ask you, how was that tramway 
used by pedestrians? How was it used? In what 
way? 

A. Just whenever they wanted to use it, for any 
and all purposes, so far as I know, ever since I have 
been there ;and I have been right there for two years. 

©. In what portions of it would they walk or 
stand? 

ne Well) tsnaliy son timerotitside, mext to ghe radl- 


ing. 
QO. Where this plaintiff was? 
ie Weswcir. 


© Mow; at tlemtime that ihe @utomobile trek 
was turning, as you have stated, into this gateway, 
which direction was the plaintiff's face? 

A. Toward Morrison Street. 

OQ. And his back toward the trnek? 

Po) Mes 

Oe Didsoumoticetine plaintift aiter he had been 
knocked over the railing? 
me ves,sir. I helped pick him wo.and put him in 
the ambulance. 

‘©. What was his condition when you saw him, 
when you picked him up? 

A. I don’t know what his condition was, but I 
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thought he was dead. I guess he wasn’i. 


OQ. Was he conscious? 
A. Wo. 
©. He was insensible, was he? 
A. I think so. 
QO. How? 


A. Yes, I should think so. He didn't seem to have 
any life at all about him. 

QO. Did you notice whether the plaintiff was knocked 
over the railing or through the opening that you have 
testified about? 

A. Knocked through the opening. If it hadn't been 
tor that opening, I think the iron would have cut him 
in two against that plank that was lying there. 

©. If at hadn't been for the epemme ithe raileng; 
you think the iron would have cut him in two against 
the planking? 

A. I think so. I[ don’t see how it could help it. 

Cross Examination. 
(Questions by Mr. PLATT; ) 

Where were you standing, Mr. Cohen? 

A. I was standing on the dredge that was being 
built for the North Bank road, just off Supple’s dock. 

©. What part of the dredge? 

A. I was standing on the deck. It was just an open 
deck dredge there. 

©. I know, but what part of the vessel? 

A. What part of the vessel? 

QO. Bow or stern, or midships, or where? 


A. It must have been something like about middle 
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©. Alveti@alte compen: 

ey. Wier 

©. On which side—the east or west side? 

A. The east side. 

©. Were there any upper works on this boat at that 


m No: oS 

©. Just a hull? _ 

A. Justa deck. 

QO. And the first time that you saw this truck, you 
say, was about 40 feet east of where these two men were 
leaning against the railing? 

A. Something near 40 feet, I presume, yes. 

©. What attracted your attention to the truck? 

A. Why, I had a couple of men working there, and 
they were going out, and just about ready to land onto 
the wharf—onto the ground, on either a plankway or 
hoat they had to go backward and forward to the dredge 
on; and I looked over to see where they were, and they 
were right between me and the truck. They were on the 
ground, and the truck was right up on the roadway. And 
{ saw the truck coming-as I threw my vision across that 
way. 

©. Making considerable noise on that elevated road- 
way, too, I suppose, loaded with iron? 

A. Well, of course if you take a truck that is running 
on a plank roadway that way, it makes a certain amount 
of noise, yes; but as far as the noise was concerned, I 
don't say that I heard any noise, only just saw the truck. 

©. But there would be considerable noise connected 
with a large automobile truck, loaded with iron, running 
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on an elevated roadway built of plank, wouldn't there? 

A. Take a plank roadway built solid like that was, 
there wouldn’t be any extraordinary amount of noise. 

Q. Well, I didn’t ask you whether there is any ex- 
traordinary noise. I said that there would be consid- 
erable noise? 

A. I don't know that I could say just how much noise 
ought to be made with one, no. 

QO. Now, at what angle were you to this roadway, 
as you stood there? 

A. From the position where I was standing to the 
position where the plaintiff was standing, I suppose. 

©. Towards where you first saw the truck? 

A. Making something like at an angle of 45 degrees, 
I preéstme, ‘or Wearabett. 

©. And did this truck have a top on it? 

A. Itseems to me—I don’t remember, but it seems to 
me that there was either a top on it, a full top, or a 
kind of a buggy top. I won't be sure. 

OQ. How high did the sides of the truck come alvave 
the running gear? 

A. How 1s that? 

©. How high do the sides of the truck come up 


above the running gear in which the load is inclosed? 
A. Oh, I couldn’t say; I couldn't say that. 
Q. Well, they run three or four feet, don't they, as 
a rule? 
A. Above the running gear? 
Ge Nes. 


A. No, they don’t run—they don't average three or 
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fonmieceL 

©. Well, 24% feet? 

A. 1 presume something like that. 

©. Well, now, describe this particular truck which 
you say you saw there. 

A. Icouldn't describe the truck, because I didn't no- 
tice it sufficiently. 

QO. Well, I thought you said you saw this iron stick- 
ing out from the back of it? 

A. Yes, but I didn’t pay any particular attention 
to the truck particularly. 

©. How could you see iron sticking out of the back 
of a truck— 

A. When I went up there— 

O. Wait a minute till I get through with my ques- 
tion. How could you see the iron sticking out of the 
back of a truck coming towards you, and you were 
standing at an angle of 45 degrees, when this truck 
either had a top or a partial top, and sides running up 
2 feet, between you and the material? 

A. The material was sticking out of the back end of 
the truck. 

©. Well, how could ycu see it? 

A. With my eyes. 

©. Yet you cannot tell this jurv whether it had a 
top on it, or whether the sides came up 2% or three fect. 
or 4 feet, and yet you saw this iron? 

A. I saw the iron was sticking out over the railing 
when I ran down to pick the old man up, this 1ron was 


sticking up there. 
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©. You saw it after the accident? 

A. Yes, I saw it before and after. 

Q. You saw it before the accident, although you can- 
not tell whether this truck had a top on it or not, or how 
high the sides came up, or what the character of the 
truck was, and you were standing at an angle of 45 de- 
grees? 

A. I didnt pay enough attention to the truck to 
notice just what kind of a truck it was. 

(Excused. ) 

JOHN R. KELSO, a witness called on behalf of the 
plaintiff, being first duly sworn, testified as follows: 


Direct Examination. 
(Questions by Mr. ST. RAYNER: ) 
Where do you reside, Mr. Kelso? 


A. Milwaukee, Clackamas county. 

©. How long have you resided in Oregon? 

m. 21 years. 

©. What is your business or occupation: 

A. I am now running a confectionery and cigar 
Etore. 


©. Where were you on the morning of the 25th of 
last March, about noon, at the time of the accident that is 
being investigated? 

A. Iwas here in Portland, walking across from the 
West side to the East side. 

©. The East side of where? 

A. The Morrison bridge, or on the Fast side of Mor- 
rison bridge, on Water street. 

COURT: You were on the bridge? 
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A. On the Morrison street bridge, yes, sir. 

Q. And while you were crossing the Morrison street 
bridge, did you see the plaintiff in this case? 

im.  ledid: 

©. Where was her 

A. Iwas standing on this side, the end of the bridge, 
iooking across. I was to meet my son at 12 o0’clock. He 
was working for Mr. Jones in the machine shop, and 
i was waiting for the noon hour, kind of stepped on the 
end of the bridge there, near the end, and looking across 
to see if I could locate him. He was working on a boat. 

COURT: How far were you away? 

A. I judge about two blocks. 

COURT: What do you want to prove by this witn- 
ess? 

Mr. 5T. RAYNER: I want to prove that he saw thie 
accident, your honor, and the rate of speed that the 
automobile was running, and also that he went over. 

COURT: That is too far away for the witness to 
tell much about it. He said he was over two blocks 
away, or about that. 

ee Loum. 

Mr. ST. RAYNER: He had a clear view of it, your 
PlOnor. 

COURT: Well, he cam testify to 1t. 

Mr ST. RAYNER: Yes, your Honor, for what it 
is worth, I want it to go in. 

QO. Did you have a clear view of the plaintiff where 
he was standing on the Supple roadway at the time? 

ee et did sir 

Q. What did you observe? 
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A. Why, I noticed the two men standing, one of 
them had both arms on the rail, and it seemed they were 
in conversation. And just at that, while | was watching, 
happened to look over and saw the two men standing 
there, and at that time the tutomobile swung in, and 
I seen one of them kind of stoop down and made a pass 
at the other one. My impression was that he was striking 
at the man. At that time the man turned around and 
come to this opening in the rail, and fell down onto the 
logs. 

©. How far was the automobile away before you 
saw it strike in that way? 

A. I didn't notice the automobile, to notice it, until: 
it came down, and just to make the turn into the opening 
there. 

©. Did you notice how fast 1t was going? 

A. I couldn't tell you as to that at all. 

Q. Was it going fast or slow? 

A. It come around on a swing. I couldn't tell any- 

thing about it. I was a good ways off from it. 


What was his condition then? 


Q. Did you seé@ the plaintitt after We tell? 
A. 1 did.ete: 

Q. Did you go over to where he was? 
A. 1 dit. 

oO 

-. 


He was laying unconscious.. They had carried 
him just a little ways from where he had fallen off, and 
we put him on a tarpaulin, and I helped to carry him up 
on the bank a little bit further, and stayed untti the doc- 
tor came and made an examination; helped to take his 
coat off. And plaintiff, in moving his arm, every time 
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we would touch his arm, he would groan and make a 
noise, and the doctor made the examination while I was 
theives 

Q. You speak about the automobile swinging in. 
What do you mean by that? 

A. It come down the roadway and made a turn, near- 
ly a square turn, to go in to the south of where I was 
standing—straight south from me. 

©. To an opening? 

A. Yes, sir. 

©. What opening was that, do you know? 

A. I don't know. I am not acquainted—was not 
acquainted with the dock at all. 

Cross Examination. 


(Questions by Mr. PLATT:) 

Will you describe again what you saw these two men 
do, the movements that you saw them make? 

Which one did you see in action first? 

™ Wine ome on the east side. 

©. You saw him, you say, duck? 

A. Ducked his head down. 

QO. What he ducked down for, you don’t know? 

A. I don’t know, no. 

OQ. Which way did he duck, towards the east or to- 
wards the west? 

oe lowthe west. 

©. And do you know whether he struck the other 
man, or whether something else struck him? 

A. I don't know. I could see him reach his hand, 


and my impression was that he struck at him. Now, 
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that is the impression that [ had from where I was stand- 
ing; but when I see the other man turning, I see there 
was something wrong. And as quick as he fell over the 
baluster, I started and ran just as fast as I could go till 
i got to the place. 

Q. Could you tell how low he ducked, this man that 
stood at the east? 


A. Why, I could not from that distance, no, sir. 
( Eewcused. ) 


A. F. JOHNSON, a witness called on behalf of the 
plaintiff, being first duly sworn, testified as follows: 


Direct Examination. 
(Questions by Mr. ST. WAY NER: 


What is your full name Mr. Johnson? 
Andrew Francis Johnson. 

Where do you live? 

1107 East Taylor. 

How long have you lived in Portland? 
About six years. 

What is your ocupation? 

Shipping clerk. 

For whom? 

Kelley, Thorsen & Co. 

Are you acquainted with Harry Kelly, the chau- 


OPO PO PO POS 


ffeur who was in the employ of the defendant? 
A. Not any more than as the driver of an automobile. 
©. You know him, do you, when you see him? 
A. Yes, I know him. 
Q. Did you have any conversation with him in re- 
eard to his operation of an auto-truck at the time that 
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plaintiff, Mr. Monical, was injured last spring? 

I did about two or three days afterwards. 
Where was thatr 

It was at the store. 

At what stoies 

Welley, Thersen  @e@empany s*store. 


OF oe 


Tell the jury what he told you in regard to that 
accident. 

Objected to as incompetent. 

COURT: What do you want to prove by that? 

Mr. ST. RAYNER: I want to prove by this witness 
the admission of the chauffeur as to seeing these two 
men when he was operating his truck in their direc- 
tion, your Honor. 

COURT: This occurred long after the accident? 
What time was it that you had the conversation? 


Q 

A. About two or three days after the accident. 
©. Was he still in the employ of the company? 
A 


He was. 

COURT: Upon what ground, now, do you expect to 
prove that? 

Mr. ST. RAYNER: Upon the ground of an admis- 
sion, 1f the Court please. 

COURT: Do you think that the chauffeur at that 
time could make an admission that would bind the prin- 
cipal, three days after? This is not the part of the res 
gestae now, because it has gotten away two or three 
days from the tine of the transaction. 


Mr. ST. RAYNER: Yes, your Honor is correct on 
that, but the view I take of it is this: Under the law, 
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of course, the chauffeur and the master would both be 
liable in an action for damages, and whatever the chau- 
ffeur would say would be admissible either as against 
himself or his master. But I won't insist on it, your 
Honor, if they interpose an objection. 

COURT: Very well. The Court will sustain the ob- 
jection. I do not think it is proper. 

(@lixeused: ) 

JOSEPH SUPPLE, a witness called on behalf of the 
plaintiff, being first duly sworn, testified as follows: 

Direct Examination. 

(Questions by Mr. Si. heey ain} 

What is your name, Mr. Supple, in full? 
Joseph. 
Joseph Supple? 
Yes, sir. 
How long have you resided in Portland? 


About twenty years. 


OPO PO? 


Are you acquainted with the premises, Mr. 
Supple, known as the Supple dock, and the road-way 
leading to the Supple dock from Water street, on the 
East side of the river? 

Ves; Gir: 

How long have you known that ? 

Ever since they were built. J built them. 
When was it built? 

Why, I think it was in 1906. 

What has it been used for, Mr. Supple, since it 


O>O>O> 


was built? 
A. A roadway to go out to the river and the docks 
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out there. 

©. And whom has it been used by generally? 

A. The public, everybody. Nobody had any privi- 
lege on it. As a public dock, that 1s all—a public road- 
way. Il got a permit from the city to build 1. 

©, Over themly srrcer: 

A. Weil, I supposed it was a city street at that time. 
Since then they have had some controversy about it, 
and they claim that the streets from Water street out to 
the river belong to the blocks—to the center of each 
street belongs to the blocks. But at the time when I got 
the permit from the city, I supposed it was the city ruled 
aie streets. 

And what street is it that you refer to? 
eniminel street 

East Yambull street? 

Yes, the foot of Yamhill street. 

And you got a permit from the city to construct 


OPO PO 


this roadway over the street, did your 

A. Yes, sir: 

©. From the harbor-line to Water street? 

Ee Ves. 

©. And you constructed it for the use of the public 
and for your own generally, did you? 

Eee Veswsir. 

Mz PRATT: I suggest, if counsel wants to be 
sworn— 

©. How has it been used. 

COURT: Those questions are very leading. 

Pi ol RAYNER: Yes, your Honor. 1 didrt 
think of that. 
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COURT: The witness can answer the questions. 

©. Then how has it been used since you constructed 
it; atiey Supple ° 

A. It has been used for a public roadway, to get out 
to the docks. 

©. And in what way has it been used? 

A. In what way? 

©. For pedestrians and vehicles, or what? 

A. Yes, everybody used it. Walk out there, or drive, 
or go any way you want to go out. 

©. And by whose permission was that—yours? 

A. Why, I got the permit from the city to improve 
ihe street. There were three blocks there, and there 
were a lot of old shacks and things obstructing these 
streets; and in 1905 Mr. Jones, owning the block south of 
me, and Mr. Leonard owning the block north of me— 
Mr. Wanzer was in the City Engineer's office, and he 
sand if we got permits to fix the streets, to improve the 
streets, why, he would clear the streets out of the shacks, 
so we could get out to the dock. So we got these per- 
mits, but after we got them he could not clear the street 
out, so it ran on till the next year. Next year I built the 
dock out there fronting my property, and then I built this 
roadway at Yamhill street to get to the dock, and since 
then it has been a public highway—nobody has ever been 
refused to use it. 

And the public all use it? 
Yes, str. 


With your permission? 


ei? Se 


Weés, Sit. 
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Cross Examination. 
(Questions by Mr. PLATT:) 


Now, this was built jointly by Captain Jones’ com- 
pany—the Willamette & Columbia River Towing Com- 
pany and yourself, was it? 

A. Well, when I built the dock, I built the dock, all 
that was in the water of it, and so when I built it I had 
an arrangement with Captain Jones, and I said, “Now, 
i will build it on your side of the street, and that will 
give me more room in the ship yard, and you can use 
the dock as much as you want that is fronting on your 
street and around there.” And then when I got in as far 
as the street, about 150 feet from Water street, why, 
Captain Jones says, “I will finish up this dock.” He 
says, “I don’t want to use the dock unless I pay for part 
of it.” So he finished that up, the last 150 feet to Water 
EURECt. 

©. Now, this request that you made of the city for 
permission to build this structure there ran in the name 
of the Willamette River Towing Company as well as 
yourself? 

A. Both of us. We got the privilege for to improve 
these two streets in 1905, in order to get these shacks 
cut of the way, so that we could get out to use our 
property. 

©. Your primary object was to get these shacks out? 

A. Yes, sir. After that I built the dock, and then I 
ran the street out on that permit. I never got any other 
permit. 

©. Now, in your application for leave to build this 
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roadway, you requested permission from the city to 
build it for your own purposes, didn’t you? 

A. I couldn't say about that. 

Q. That was what you were trying to get, was access 
to your improvements that you either had or intended 
to make? 

A. Yes. Yes, sir. 

©. And your application was in that form, and not 
in the form of permission to improve the street, was it 
not? 

A. Well, as I told you, Mr. Wanzer—we wanted to 
get these shacks out of the way so that we could get 
out and use our property, and we could not get them— 
ihere was no way of getting them out of the street. 
They blocked the street. And Mr. Wanzer says, “You 
three people that own these blocks get a permit from the 
council from Water street to the harbor-line, and I will 


3 


get the shacks out of the way.” So after we got it he 
could not do it then. So then we bought the people out 
and bought the shacks—Mr. Jones and myself. 

©. Well, now, you and Mr. Jones constructed this 
elevated roadway? 

A. Yé@s, sir 

©. And who has kept up the repairs on it? 

A. i dame: 

©. Has the City of Portland ever done anything 
towards the repair of it? 

A. Notathing. Nota thing that I know of. 

Q. Has the City of Portland exercised any dominion 


over that structure since you built it? 
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A. No, sir, not that I now of. 

Q. Is there any reason today why you cannot put 
a gate at Water street and shut anybody out of there 
that you want to? 

Objected to as a conclusion of law and incompetent. 

Objection overruled. 

A. You say is there any reason? 

©. You and Mr. Jones. 
_ A. Why, I don’t know whether I could shut it 
up or not. If I could shut that up, I could shut the 
whole East side from the water. 

©. Now, your dock out there is used as a cement 
dock, is it not? 

A. Mostly, yes, sir. We transfer anything over it. 

©. And automobile trucks go back and forth there 
a great deal to get cement? 

A. Yes, sir. 

©. And turn in to this East Side Boiler Works with 
material for the Boiler Works? 

A. Yes, sir. 

©. Now, this railing on the north side, at the time 
of this accident there was a piece of that railing out, 
was there not? 

A. Yes, sir. 

Q. And it was put back the next day, or a day or 
so following the accident, was it not? 

A. Why, I couldn't say about that. It seems to me 
it was put back again. 

©. And it is in now? 

A. Icouldn't say about that either. There is a lot ot 


it broke out. You know there is no law compelling me 
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to put a railing around a dock, but I had the lumber 
there, and I thought that, it being a new runway there, 
I would put that up; and as it has broken down, I have 
never repaired it. Some people have repaired it in to- 
wards Water street—put long sticks and things on— 
they have kind of put a temporary one. But as far as 
it has broken down, I have let it go, because I saw there 
was no necessity for it, any more than there would be 
to fence in any other dock in the city. 

(Excused. ) 

WILLIAM E. JONES, a witness called on behalf of 
the plaintiff, being first duly sworn, testified as follows: 


Direct Examination. 
(Questions by Mr. ST. RAY WERT) 
Where do you reside Captain? 


A. . 252 East 3Gth Street. 

Q. How long have you resided in Portland? 

A. SP yes. 

©. What business do you engage in? 

A. Steamboating. 

©. Ar you a member or an officer of the Willamette 
& Columbia River Towing Company? 

A. Yes, sin. 

©. How long have you been such? 

A. About 15 or 16 years. 

(). What official position do you occupy with that 
company? 


A. Secretary and treasurer. 
©. And how long have you occupied that? 
A. About that long. About 15 years, I think. 
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Q. Your company is the company that, in conjunc- 
tion with Mr. Joseph Supple, constructed the dock and 
the roadway in question, was it? 

A. Yes, sir. 

©. What was the purpose of the construction of 
that roadway, and for what has it been used since it 


was constructed, Mr. Jones? 


A. It was to get to the dock and the river front. 

O. Votmteriver trent? 

A. Yes, sir. 

©. From the harbor-line to where? 

ne lo WwW atersstrect: 

©. And how has it been used by the public since 
then? 


Mm. Well, the public has been sine ai. Phe public 
never was excluded from it. Everybody has the privi- 
lege there that wants to go there. 

QO. How long have they had that privilege? 

A. Ever since it was built. 

Q. And how have they used. it, for pedestrians and 
vehicles generally? 

A. No, the vehicles hasn't any business there, that 
is, unless they were going to the dock. There is no out- 
ict to it, only if they go out there, they have got to come 
back the same way. 

Q. Do you know the plaintiff in this case—Mr. Mon- 
ical? 

fm Yes, sir. 

©. How long did he work for vour company, if at 
all? 


A. Why, as near as I can remember, it avould be 
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about seven or eight years, probably. 

©. Were you aware of the fact that he was in the 
habit of going on that roadway, and upon your premises, 
on the south side of it? 

mes) sir. 

©.” For how long has ie been deme this? 

A. Well, ever since we have been there occupying 
that. 

©. Did he go there with the permission of your 
company and yourself? 

A. Well, I never gave him any special permission 
to go there; nor I never told him not to. 

©. Did you consider that he had a right to be there? 

A. Yes, sir. 

Mr PLATT: Oh, state the facts. This witness can- 
not pass on the law of this case. 

©. How long do you say he has been in the habit of 
going there, Mr. Jones. 

A. Ever since the roadway was built. 

COURT: That way was built for the purpose of 
giving access to your dock, or to Supple’s dock there 
was it not? 

A. Yes, sir. We hada private roadway of our own, 
but the roadway was wearing out, and we didn't care 
about rebuilding it and maintaining two, so we helped 
Supple build this roadway. 

COURT: Well, the purpose was to give access to 
your dock? 

A. Yes, sir. 

COURT: And after it was built it was opened up 


to the street? 
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A. Yes, sir. 

COURT: And then you allowed the use of it by such 
vehicles, or the people that desired to go in to your dock? 

A. Yes, sir. 

COURT: And passing in and out by that way? 

A. Yes, sir. 

Cross Examination. 
(Questions iy Wire PUPAE Se) 

Mr. Jones what is your interest in that dock at the 
present time; that is to say, the Willamette & Columbia 
River Towing Company? 

A. Well, no particular interest in the dock. Mr. 
Supple built the dock. 

©. I mean, in the roadway rather, Mr. Jones. 

A. Well, we built about half the roadway. 

©. Do you claim to own half the roadway? 

A. Yes, sir. 

Q. If Mr. Supple would propose to give this away, 
would you think that you were entitled to an objection? 

wee es. SIL. 

Q. Did you ever exclude the public from this road- 
way? 

Ee NO sir. 

©. Did you ever grant members of the public who 
had no particular business either at the Supple dock 
or at your own premises permission or direction to use 
it? : 

A. No. I never gave anybody privilege to use it, 
and never told anybody not to use it. 


©. Is there any sign on the dock stating that it 1s 
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@ private road? 


ee Soy sir. 
QO. Did you ever put one there? 
eNO, Sir. 


©. You have described another roadway that you 
used to use formerly, in connection with your description 
of your building of this one. Will you state for what 
purpose the old roadway is used at this time? 

A. Just for foot traffic. 

©. Is it a proper method of ingress and egress to 
your particular dock, that you use yourselfs for your 
cwn boats, for foot passengers? 

A. Yes, sir? 

©. Is it the one that 1s used principally by your men 
going to your boats, or people having business with 
your boats? 

A. Well, it is between our office and the boats, be- 
cause it is further around by the roadway in the street. 

©. Men who are employed upon your boats would 
naturally use the roadway on the north side, would 
miney & 

A. If they were going between the office and the 
hoats. they would. 

©. Rather the south side. 

A. If they were going between the office and the 
hoats, they would use it, but if they were going to 
town, towards Morrison street, why, there is no prefer- 
ence. 

(). If the men were in the transaction of your busi- 
ness, ordinarily, then, would they use the south one in 


preference to the north? 
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A. Well, they would if they were coming to the of- 
fice. 

Q: State whether or not they sometimes would go 
the other way, and 1f so, for what pupose? 

A. Well, they might have different purposes. ‘They 
might have the object of getting up town without be- 
ing seen, or something like that, without passing the 
office. 

Q. That is to say, if they wanted to go up town, 
and they didn’t want you to know it, they might go out 

that outside roadway? 

A. Yes; they wouldn't have to pass the office on that 
roadway. 

QO. They would sometimes go over to town, then, 
when you would rather they would not? 

A. Well, they might go over sometimes when, for 
instance, the boat might be laying waiting for orders, 
and they wanted to run over town quick and back, they 
might just pass up the other way so nobody would see 
them, 

QO. Have you ever excluded foot passengers from 
the roadway, or rather the foot walk on the south, next 
to your office? 

Eee NO, Sir. 

O. Would they use this roadway in getting to your 
warehouse on the south, the one next to your office? 

A. Well, it runs right into the warehouse. 

©. How near is the warehouse from the entrance 
on Water street to that roadway on the south? 

Be About 30 feet. 

©. How much further would it be to go the other 
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way, around the north, on the outside roadway? 

A. The roadways are about 30 feet apart, I think. 

©. Yes, but would they not have to go away down to 
the entrance to the East Side Boiler Works, in order to 
get around back to the warehouse? 

A. Well, they would have to go 60 feet, probably— 
30 feet each way, to get to the roadway that is in the 
SURCEL. 

COURT: What is the object of this cross-examina- 
tion? 

Mr. FALES: It 1s simply our desire, if your Honor 
please, to show the condition of the property by this 
witness. 

COURT: I think that is pretty well understood. 
You are taking up a good deal of time of the court. Un- 
less there is some special object, I don’t think it 1s nec- 
essary to prolong it. 

Mr. FALES: Very well, your Honor. 

( Excused. ) 

GEORGE WARNER, a witness called on behalf of 
the plaintiff, being first duly sworn, testified as follows: 

Direct Examination. 


(Questions by Mr. ST. RAYNER:) 


Where do you reside, Mr, Warner? 


A. 1542 Deleware Avenue, Portland. 

Q. How long have you resided in Portland? 

A. Sinee 1891. 

OQ. What business or occupation are you engaged 
inP 

A. Boilermaker by trade. 
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For whom are you working? 
The East Side Boiler Works. 
How long have you been working for them? 
Five years 
Were you working at the East Side Boiler 
Works, or were you. present at the East Side Boiler 
Works premises on the morning, about noon, of the 25th 
of last March, when Mr. Monical, the plaintiff, met 
with the accident that is being investigated? 

ime Y €Ssir. 

© Where Werte you at the ttme: 

A. I was in the shop. 

©. Did you receive anything irem the chaufieur 
at that time, who was operating the auto-truck, Harry 
ely ? 

Mr. PLATT: I would like to have the question 
réceived 


OP OPO 


framed so that we understand what he means 
something. 

COURT: I supose that will develop. You may 
answer the question. 

Miso lw NAYNER: I asked hin ifthe received any- 
thing from the chauffeur who was operating the auto 
truck at that time. Did you receive the load from him? 

COURT: You may answer that question. 

A. The driver of the wagon came to me in the shop, 
and says that he had a load for me— 

COURT: Never mind. He asked you if vou re- 
ceived anything. 

A. Just received the slip of the load. He reported 


that he had the load there. 
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COURT: Never mind. Answer the question direct. 
Did you receive the load from him? 

No, sir. 

You received the slip, you say? 

Pacswsir. 

What was that slip in reference to? 


rio PW PW’ 


To the amount of material or the kind that 
was on the truck. 

©. Have you that slip now? 

A. The slip-is* fight there; a meneve : 

Wir. ST. RAYNER: I land the witness a paper, 
your Honor. 

COURT: Whit is it? 

Mir. ST. RAYNER: Jt asthereceipt the slip thattwas 
handed to him by the chauffeur, of the load, so as to 
show the length. 

©. What is that paper, Mr. Warner, you are holding 
in your hand? 

A. Well, that is a paper that is issued in duplicate 
and triplicate form, showing the amount of material 
and the kind that is on wagon. One we keep and 
two we sign. One is to be kept by the driver, and one 
is to be returned to the house that he delivers for. 

From whom did you receive that? _ 
From Mr. Kelly, I believe, the driver. 
At what time? 

About 12 o'clock. 

3efore or after this accident? 


PIO >10 > O 


Just after the accident. 
(Thereupon counsel for defendant offered said re- 


ceipt in evidence. ) 
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COURT: I understand you offer that to show the 
length of that iron? 

Mr. ST. RAYNER: For the purpose of showing that 
he received the slip of the load that the cauffeur was 
carrying, your Honor, and I propose afterward to show 
by the witness the length of the irons that he was carry- 
ing. 

(The same was then received in evidence without ob- 


jection and is hereto attached and made a part hereof, 
padumarked “Plaintif’s Exhibit A.” ) 


©. Did you have any conversation with Mr. Kelly at 
moa tine, immediately after the accident? 
A. Yes, sir. 


©. What did he say to your 

Mr. PLATT: Well, hold on a minute. Is this with 
reference to this angle-iron, or with referenuce to the 
accident, or what? 

Mr. ST. RAYNER: In reference to the accident, 
your honor. This 1s a part of the res gestate. 

COURT: How long after? 

Timo. RAYNER: limmediately, your Honor, at 
tiie time of the accident. 

COURT: How long after the accident happened 
was it when you had this conversation? 

A. Very shortly. 

eeuki: A iew minutes: 

A. Very few minutes. 

COURT: Fifteen minutes or half an hour? 

A. I don’t think it was fifteen minutes. 


COURT: 1! don’t think it is proper. I don't think it 
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is proper res gestae. It must be while the transaction 
was being persued. 

©. Was it before the plaintiff was picked up? 

A. I don't understand you. 

QO. Was this conversation that you had with Mr. 
Kelly before the plaintiff was picked up? 

A. The material, you, mean, on the wagon? 

©. No, was the conversation that you had with Mr. 
Kelly, that you referred to, before the plaintiff was 
picked up from the ground? 

Mr. PLATT: There is nothing tn here yet to show 
this witness knows anything about it. 

me Wl couldnt say. 

COURT: He says he couldn't say. What they mean 
by the res gestae is, it is part of the transaction then 
and there taking place. 

Mt. ST. RAYAUER: Wes, your tenor 

©. Did you notice where the auto-truck was when 
you went outside? 

A. Yes, sir. 

Where was it? 

In the roadway, diagonally across the road. 
Did it make the entrance to the Boiler Works? 
Not enough to clear it to go on in. 

Describe to the jury where the auto-truck struck 


1 FO PO 


on the side of the roadway, as near as you can. 

A. The auto-struck struck, it would be the south- 
west corner of the building. There is an old boiler 
standing there, and it is kind of protected with the 
boards and a sliding door, and the auto-truck came in 


around that way, and the wheel on the right hand side 
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of it would not clear the building; he would have to 
back in order to clear again. 

©. How much did it lack of clearing? 

A. Oh, considerable. It must have been 2% or three 
eet. 

©. Do you know what the length of the irons were 


that he was carrying at that time, the angle-irons? 
ee About 30 feet. 


Cross Examination. 


Questions by Mr. PLATT: 


What is the width of the roadway there at the en- 
trance to the boiler works? 

A. Do you mean the roadway running east and 
west? 

© The roadway, yes, running east andwest? 

A. Oh, I should judge 22 or 24 feet, probably. 

Q. And what is the length of one of those automobile 
trucks? 

eee le or 20 feet. 

QO. Now, do they come in and out of that Boiler 
Works quite frequently with material ? 

A. Yes, sir. 

ie icy never can make that entrance, can they, 
without backing and getting a second start? 

eee lever séety it before fail, They can always 
make the turn if they turn at the proper time? 

Q. Well, you say that an auto-truck 20 odd feet in 
length, with some angle-irons sticking out 10 or 12 feet, 
can make that turn? 

i= Yes, sir. 
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QO. Without having to back? 

i. Wikes, Sir. 
-Q. Did you ever do it with an automobile? 

A. I never done it with an automobile, but I could 
do it if I understood my business and knew how to run 


one. 
©. Now, you say that you received this slip? 
Ee ies, Sir. 
©. Wid you receipt forues 
A. That is the one that I received. 
©. Well, did you receipt for the material? 
mw No, om. 
©. You say there wasn't any material left there? 
A. What? 
OQ. Was the material left there? 
A. Yes, sir. 
Q. Who did receipt for it? 
A. I couldn't say. 
Q. I thought you said on direct examination that the 


material was not left, only the slip? 


A. The material was left. 
©. Was left? 

A. Yes, sir. 

Q. 


Well, how did you come to accept the slip and 
ot receipt for the material? 

A. During the excitement, the noon hour came on, 
and we walked off and left it as it stood, and when we 
got hack from lunch, the auto was unloaded and gone. 


). You don't know who did unload it? 


comes 


=. No, sir. 
Q. Or who did receipt for the goods? 
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A. No. 
Mr. ST. RAYNER With the Court’s permission, I 


would like to ask the witness one question I omitted. 
BOURT: Very well. 
Direct Examination Continued. 


©. In running into this southwest corner of the en- 
{trance to the boiler works, did the truck knock down 
anything ? 

A. Well, it splintered a board there—one of the 
boards that protect the old shed. 

O. Did you notice anything about it having knocked 
a board off in the roadway, a plank on the north side? 

Pe Uitere was a number of piles of lumber there. 
ipeleve they were 4x12, about 22 feet long. This- 
angle-iron had struck one of those boards and shoved 
it bodily endways about six feet, veered it on an angle 
around the other way. 

©. How much did it knock it over? 

A. It was hanging over the dock six feet, probably, 
om cioht. | 

(Oe Dia you notice any indentation in the plank 
caused by it? 

A. A big sliver knocked off the side of the plank. 

©. Do you know how heavy that planking was? 

A. I couldn’t say; possibly with green lumber—! 
couldn't say whether it was green lumber or dry. 

QO. Was it very heavy? 

fe 1 eS, Sir. 

QO. How big? 

[ee 4xe12, about 22 feet. 
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Re-Cross Examination. 
QO. Did you see the accident? 
A. No, sir, I didn't see the accident. 
Q. Did you see this plank struck? 
eee Nee sir. 
© All you know about it is what somebody told you 
afterwards? 
A. What I know is what I saw with my own eyes. 
©. You saw afterwards? 
A. A few mitiutes Aiter die aecident. 
Q. You don’t know whether that plank was struck 
with the angle-iron, or what it was struck by, do you? 
A. No, sir, [ couldn't say that I do. 
Re-Direct Examination. 
©. Was the truck standing there at the time you saw 
its 
A. The truck was standing there, and nobody with 


Q. Stretched across the roadway? 

A. Yes, sir. 

Examination by Juror. 

MQ. Was the truck injured in any way that you no- 
ticed, the wheel, where it struck? 

A. No, not that I could see. 

Q. The building injured? 

A. The planks were only 1x12, the boarding on the 
side of the building was only 1x12. 

Q. Didn't break them? 

A. Splintered one of them. 

QO. Nothing else to prevent pushing — the board 
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through? 
A. Oh. no. 
Oe | tetyinee! hit, did't? 


i, 


The wheel struck. 


(Excused. ) 


Dr G. M. MAGRUDER, a witness called on behalf of 
the plaintiff, being first duly sworn, testified as follows: 


Direct Examination. 


(Questions by Mr. ST. RAYNER.) 
What is your profession, Doctor ? 


oe | aima physician, 

©. For whom? 

A. U.S. Marine Hospital Service. 

QO. Government position? 

fe) Y GS, Sir. 

©. How long have you been such, Doctor? 

feeeZ5 years. 

Q. And during that time have you been residing in 
Portland? 

A. For about five—a little over five years. 

©. Is your practice with the public generally, or 
merely the Government employees? 

A. No, my practice is confined to Government work. 

©. Were you called upon to examine and treat the 


plaintiff in this case? 


> PO > 


Nes: 

Some time during last March? 

BY cS: 

When did vou first see him, Doctor? 
On March 25th. 
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And where was he at that time? 

He was then in the hospital. 

Which hospital? 

St. Vincents. 

What did you find his condition to be at that 


OO PO FO 


fiance Doctor? 

A. He had a fracture of the left humerus, that is the 
bone of the arm, a little above the middle, the junction 
of the upper and middle third; also a iracture of the 
radius at the wrist joint; a fracture of one of the 
ribs, about the eighth and ninth—I don’t remember ex- 
actly which. He had a very severe contusion of the left 
hip and thigh, extending from above the joint down to 
the knee and probably below the knee. [am not sure 
about that point. The thigh was discolored, almost dark 
purple, and the mark of discoloration was about five or 
six to eight inches broad, involving the whole side of the 
thigh and hip. There was also some injury, rather 
obscure injury, to the hip joint—probably a strain of 
the ligaments of the joint. Of that I could not be cer- 
tain. JI presume it was a strain of the ligaments of 
Live® JOUnit. 

A. ‘Tie Tete omic 

©. What was the extent of the fracture of the ribs, 
Doctor? Did you examine for that? 

A. There was injury to the lung, followed by spiting 
of blood. 

Q). Which lung was that? 

A. Well, I presume it was from the I¢cft lung. We 
could not tell from examination, but undoubtedly it 


was from the deft ling. 
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Q. To what extent was the spitting of blood? 

A. Not very much. It stopped after a few days— 
two or three days, as [ remember. 

©. What was the nature of the fracture of the left 
arm that you have termed the humerus °? 

A. It was what we cail a simple fracture, that is, 
straight, direct, without complication. ‘The bone is 
simply broken. The skin was not pierced and the 
bone was nog shattered. 

QO. What was the nature of the fracture of the ra- 
dius of the left arm near the rist? 

A. That was close to the joint, probably involving 
the joint. This end of the bone right at the joint was 
broken. That was a more difficult fracture to handle, 
because it is a pretty small piece of bone to manipulate. 
lt was difficult to do much with it. 

QO. And did it also involve the process of the joint? 

A. You mean the styloid process? 

©... Yes. 

A. It probably started about the base of that; pos- 
sibly took off just about—yes, came just about 
through the base of the styloid process. 

QO. And what was the nature of the injury to the 
ieft hip? 

A. Just as I have stated, the severe contusion and 
probably strains of the ligaments. 

©. Did you notice at the time as to whether or not 
he had any sensibility or numbness of feeling in the hip 
and leit leg? 

Pee that tine when he came in? 


QO. At that or any other time while you were treat- 
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ing him? 

A. Of course, at that time the sensibility was un- 
doubtedly very much impaired. The hip was blue. I 
don't recall afterwards. [J am not sure whether I tested 
afterwards for sensibility by pricking with a pin or not. 
I have an indistinct recollection, but I would not be sure 
of that. 

QO. What was the condition of the left side of his 
tace, Doctor, at the time you first saw him? 

A. It was scratched a little; not very severely; but 
there were quite a number of small scratches on his 
face. 

©. Was there any bruising of it, or contusion, that 
you recall? 

A. I don’t recall any contusion. 

©. Did you examine and ascertain what the condi- 
tion of his right side was at the time? 

A. That seemed to be all right. 

Q. Now, what kind of treatment did you subject him 
to, Doctor, and how long was he under your treatment? 


A. He was under my treatment until June 9th. 
©. Froni Wiitat timer 
A. From March 25th. 


©. And then he was discharged from the hospital, 


was he? 
A. Yes, sift 
Q. Now, where was he during all that time? 
A. You mean whether he was in bed or up? 
Ge Yes. 


A. Well, the first part of the time he was in bed. 
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| cannot say how long. Probably, [ would say, a month; 
possibly more. 

QO. Now, during that time, what was the extent of 
his suffering, Doctor? 

A. Well, at first he suffered from profound shock, 
and suffered a great deal of pain from this contusion 
and injury to the lung, and also the fracture of the bone. 
He was dazed for the first day or two, and when you 
would speak to him, that is, for the first day, you would 
have to speak rather loud to attract his attention. 

©. Was he delirious at all, Doctor ? 

A. He was delirious, yes. 

Q. How long did that continue? 

A. I think only just for a short time; once or twice 


at night he was delirious. 
Cross Examination. 
(Questions by Mr. PLATT:) 


With reference, Doctor, to this injury to the radius 
at the wrist joint, about how long, i ordinary cases, 
does the stiffness that accompanies and immediately 
fallows the reuniting of the bone at that point generally 
continue? 

Miro Si. RAYNER: li the Gourt please, 1 object 
to that question as being an expert question. I merely 
examined the doctor as to the medical facts, your Hon- 
or. As I understand, the doctor does not desire to act 
as a medical expert witness; therefore I only asked him 
with reference to the medical facts. 

COURT: I think this is cross-examination. You 


may proceed. 
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A. You want to know how long it takes the stiffness 
to disappear? 

O: Sites) itordinary casés. 

A. The time is very variable. If the stiffness comes 
trom adhesion in the joint, or if it comes from adhesions 
of the tendons which play over the joint—in this case 
the tendons became adherent, and the time varies 
from two to three months, it may be until eight or ten 
months; sometimes longer. 

Q. But in a break of that kind, in the progress of 
cight or ten months a normal use of the wrist generally 
follows, does it not? 

A. Yes sir; in an ordinary healthy individual, | 
should say yes. 

©. As I understand you in answer to direct exami- 
nation, there was no complaint made of any trouble on 
the right side of the body? It was confined to the leit 
side? 

A. Nene that @ #eéeall. 

Q. With reference to the injury to the lung, as | un- 
derstand you, the spitting of blood disappeared after a 
few days? 

AA. Wee 

QO. Do you consider, from your knowledge of the 
case and treatment of it, that there is any permanent in- 
jury to that lung? 

A. Ido not consider that there was any permanent 
injury. I have not examined him for some months. 
[ haven't seen him for six or eight months. 

Q. You made a subsequent examination, in con- 
junction with Dr. Wilson, about the last part of June, 


vs. Alonzo L. Monica. 161 


did you not? 

Ee cs. 

Q. Some two or three weeks after he left the hospital 
about three weeks? 

Ex, Ges: 


‘. Was there any complaint made by the patient 


with reference to the hearing of his left ear? 

A. I dont recall his having complained about that. 

©. Now, with reference to the contusions and dis- 
coloration, and so on on the left side, did you detect the 
existence of any semi-paralysis up and down the left 
side? 

mo No, I didn’t see any. 

QO. Did you detect any impairment of memory 
on the part of the patient during the time that you ob- 
served him? 

A. Well, that was a matter that I could not judge of, 
as I didn’t know what his memory was before. 

©. Well, was there any complaint made to you by 
him during the time you had him under observation that 
lis memory was affected? 

fe © dont recall it. 

QO. Now, with reference to his sleeping as the 
Piaomess Of his recovery proceeded, did he make any 
complaint to you about difficulty in sleeping at night? 

A. Well, at first he had to be given something to re- 
lieve the pain and make him sleep, and my memory was 
not clear in the latter part of his stay on that matter; but 
I see from the nurse’s notes, which I looked over yester- 
day, that I did give him a hypnotic during the latter part 


of his stay. 
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©. “On one occasion? 

A, Offe entry is madeoi it. 

QO. So that there is no impression left upon your 
mind that there was any serious, continuous difficulty 
with sleeping in the latter part of his convalescence? 

A. I don't recall that there was, very serious. 


ReDirect Examination. 


You haven’t seen him since when, Doctor ? 


O 

A. Since, I think it was the last part of June. 

©. So you don’t know how he has suffered in that 

S 

A. No, I know nothing about that. 

©. But you say that the nurse’s notes show that you 
gave him something towards the latter part of your 
treatment of him to produce sleep? 

A. WES. 

Q. That would naturally indicate that he had been 
complaining of loss of sleep, would it not? 

.. Wes. 

©. And he may have complained a great many times 
without your knowledge? 

A. Might have. 

Q. Counsel has asked you about what would gener- 
ally be the case in ordinary individuals about the stiffen- 
ing continuing of this wrist joint. How would it be ordi- 
about 58 or 59 


narily, Doctor, with a man of his age 
years of age? 

A. How much? 

QO. How would it be ordinarily in a man of his age, 


or with him? 
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A. Yes; well, in his case he is a man that I consider 
prematurely old. 

Q. And it would affect him a great deal worse than 
a younger man, would it not? 

A. Geetamty. 

©. As to its permanency? 

A. Cérrannly. 

©. You say that there was no detection by you of 
any semi-paralysis down the left side. Did he complain 
to you, Doctor, of a numbness of the left side from the 
hip down the thigh to the knee? 

i 1 believe he did, 

Q. And the locomotion, or the power of locomotion 
of that lett limb might result from a merve affection, 
might it not, a shock to the nerve? 

A. Well, if it came from a shock to the nerve, you 
would expect that to disappear after a few montis. 

oF brrhow il tromeanmmyury torn nerve, (octet: 

A. If he had an injury to a nerve aud a destruc- 
tion of the nerve, why, then the disability might be 
permanent o: might not be. 

©. It would all depend on the circumstances and 
aie mMatire oO: Me Injury tO lie merve’ 

A. It depends on the nerve. A small nerve in- 
jured to a short extent would reproduce itself. 

QO. Supposing it were to a nerve in the spinal cord, 
doctor, would that affect the locomotion or the pow- 
er of locomotion, the use of the left limb? 

oes Olniaa ges. 

QO. It would? 

A. Ses. 
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Very materially? 

ies. 

And it mieht be permanent? 
‘aes. 


How, in your judgment, Doctor, severe did 


O FIO FO 


you consider the shock to his whole system that he 
had received from the injury? 

Mr. PLATT: Of course, this is not redirect exam- 
ination. 

COURT: It is not redirect examination, unless 
you want to open up your examination in chief. 

Mr. St. RAYNER: GNo, yout @ilenory I didnt ask 
the Doctor any expert questions on my direct, your 
Honor, but counsel did, and he asked him in reference 
to these iatters. 

Wr. PLATT: Notthe nies goteaiesniownterro- 
gating him about. 

Mr. ST. RAYNER: He brought out the question. 
He said he had sustained a very severe shock. Now, I 
want to know what he means by that shock, whether 
it is a shock to the nervous system or not. 

COURT: Well, he can-answer the question with 
permission of the court, but it 1s not redirect exam- 
ination at all. You™maysanswer, Doctor. 

A. The shock was very profound. It was neces- 
sary to give him strychnine and put hot water bot- 
tles in his bed to recover from it. That, of course, 
was kept up for three or four days. 


Recross Examination. 


QO. Doctor, counsel has asked you a hypothetical 


question with reference to an injury to the spinal cord, 
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or the nerves running therefrom. Did you detect in 
this case any injury to the spinal column, or spinal 
cord, or the nerves running therefrom? 

A. No, I did not. 

©. Now, you say that this man was— 

A. Well, just wait one moment. You said nerves 
rimnimethereirom. Of cotirse, the mreriimal werves 
distributed to the skin come from that, and naturally 
with severe contusion the terminal nerves were in- 
jured. I didn’t suspect any injury to the spinal column 
or to the main trunks of the nerve. 

QO. Now, you say that this man was prematurely 
old. 

a Seepparenitly so. | 

©. You mean by that, that apparently the nature 
of his occupation or his previous life had prematurely 
aged him? 

A. Well, he looked older than his years would in- 
dicate. I don't know what the cause was. 

QO. Well, would his expectation of life be as great, 
being thus prematurely aged, as it would in a normal 
person of that age? 

A. I didn’t understand quite. 

Q. Would his expectation of life be as long, therc- 
fore, being thus prematurely aged as it would be in a 
normal person of that same age? 


A. No, his expectation would not be so great. 
Redirect Examination. 


©. You don’t know whether his appearance of 
premature age, Doctor, was produced largely by this 
injury that he received, or not, do you? 


a 
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A. I never saw him before the injury. 

Q. And you didn’t examine, did you, to ascertain 
whether there was an injury to the nerve of the spinal 
cord or trunk? 

A. Well, 1f there had been any injury to the nerve 
of the spinal cord, it would have shown in the muscular 
action. 

©. That is, if it had been apparent at that timer 

In ees. s 

©. Yes, but it may have been developed since then, 
inay it not, as a result of that injury? 

A. Possibly. 

ioe xeused. ) 

E. F. MONICAL, a witness called on behalf of the 
plaintiff, being first duly sworn, testified as follows. 
Direct Exantinanrenn: 

Questions by Mr. ST. RAYNER: 

What relation are you, Mr. Monical, to Mr. Monical 
thieaplamtift in thisteaiser 

A. Jam his son. 

©. How old are you? 

A. Sldast September: 

Q. What was the condition of your father, physi- 
cally, at and previous to the time of this accident ? 

A. Well, he was a strome, Mealthy Mian. tlhe Was 
a better man than | am now. 

© How much did he weigh at the time of this 
accident ° 

A. 217 pounds. 

Q. Did you ever know of him being confined to 


his bed, of ill, prior to this accident: 


A. 
QO. 
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Never to his bed, no, that I know of. 
Was there anything the matter with him, 


physically, prior to this accident? 


Seg Oe 


Not that I know of. 

Was there any defect of his arm, his left arm? 
No, sir. 

His wrist? 

Nope. 

Of his lungs? 

Nowsimlthinikenet. 

Speak out so that the stenographer will get 


your answer. Was there any complaint made by him 


of injury to his right side? 


Not that I ever heard him say. 

Or to his left lung? 

Not that [ heard. 

Or his left leg? 

Not that I know of. 

@i is leit face: 

Not that I know of. 

After the accident, how long was it before you 


saw him? 


jae 


I think it was almost two o’clock when I got 


to the hospital. 


On what day, the same day? 
The same day that he was hurt. 
Where was he then? 


Well, they were bringing him down out of the 


dressing-room on a stretcher. 


‘0. 
A. 


Did you go to him and examine him? 


Not right then. After they had taken him in- 
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side, when they came out, I went in. 

©. How long after? 

A. ‘Oh, 15 or 20 fimiites, something like that. 

©. What was his condition then? 

A. Well, I couldn’t see much of him then. His 
arm was all in plaster of Paris, and was laying on the 
outside, like that, and his face was just all I could see, 
because he was under the cover. 

©. What was the condition of his face then? 

A. Well, it was pale like a dead man, and his lips 
were blue and his eyes were closed. 

@. Hlisveyesvelosed? 

A. At that time. 

©. And was he conscious or unconscious? 

Mr. PLATT: ] don’t want to curtail counsel in 
his examination, but I don’t see what this has to do 
with it. 

COURT: I suppose he is trying to prove the ex- 
tent of the injury. 

Mr. ST. RAYNER: The suffering, too, your Hon- 
om. 

©. Was he conscious or unconscious ? 

A. Well, I don’t know. He was laying there— 
that is all I know. He didn’t have nothing to say. 

Q. How long did you see him while he was in the 
hospital? How often? 

A. Every night, except about three or four nights, 
maybe, that I missed in the time. 

Q. Did you attend to him at all? 

A. I did. 

©. To what extent? 
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A. Well, every little bit I could, helping him out 
the hole. 

OQ. What was the nature of his suffering during 
the time that he was in the hospital there? 

A. Well, it was in his throat, was a whole lot of 
it, choking down, and he would turn black in the face, 
and we could not raise him up, because this side was 
all gone. 

Was he in any pain? 

Well, I guess he was by the noise he made. 
What? 

Fle certaimmly was by tlie noreeslmemnaaae. 
What kind of noise did he make? 
Groaning, moaning. 

row lomo didetnat comtimitle 


> IO PO PIO PO 


Oh, four or five weeks, almost up to the time 
emlcitmtnere tO.a Certain exremmne msepr tty) hic 
would get delirious. | 

. How lono was he delirious? 

Ae Well, h cuesssight almostaup to the dine he 
left there, within four or five weeks after he went in 
titerc: | 

‘O. How often would he manifest delirium during 
let tiie = 

A. Well, along towards the last, through the day 
hewas tairly well. Atnigcht timejatter it commenced 
to get dark, then he conimenced to get worse..: 

©. Now, what has been his condition since the 
injury? What have you noticed wrong with him? 


A. Well, I have noticed the whole side is wrong. 
On Wintel sider 
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A. The leit side. 

©. In what particulars? 

A. Well, from this side down to his foot, he don’t 
seem to have any use of at all. 

©. Has he been able to do any work since? 

A. No, sir, hasn’t done a day’s work, nor an hour's 
work. 

Q. Is he able to get around and help himself? To 
what extent? 

A. Well, by the right tide. He ts strong in the 
right side. Drags the left along. 
How long has that been going on? 
Ever since he» @ot Maaait. 
Ever since hewot lnmmt: 
WES: 


What is his condition now? 


> 10 PO PO 


I don’t see that he is a bit better than he was 
when he came out of the hospital, or not as well—his 
leg part, the legs. 

©. Do you know anything in reference to the ne- 
cessity of dressing him or not or assisting him to 
dress? 

A. Yes, I dressed him this morning. 

QO. How about generally? 

A. Well, of courSe, f haveenot been takme care 


of him so awful much. 
Cross Examination. 
Ouestions by Mr. PLADW: 


What is your business, Mr. Monical? 


A. Glazier. 


O POPO PRO PO PO PO PO 
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Where do you live? 

2nd and Taylor. 

On this side of the river? 

Yes, sir. 

Are you married? 

No, sir. 

Do you board in a boarding-house? 

Yes, sir. 

And what time do you go to work in the morn- 


Seven o’clock. 

What time do you get off at night? 
eau! 

And have an hour at noon? 

An hour at noon, yes, sir. 


And your father had been working on the 


steamer Shaver for about three years prior to this ac- 
cident, hadn’t he? 


OPraoro>r 


I think it was. 

And before that, on the Jones boats? 
Yes, sir. : 
Kept his job pretty steady? 

Yes, sir, he worked. 


Agile the bovtwvaseineaindeolut Of the rivera: 


the time? 


ie 


Q. 
A. 


All the time. 
How often did you see him? 


Well, on an average of once a week ;something 


like that. 


QO. 
A. 


You say his general health was pretty good? 


te wea. 
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(). “Was Ine sick at all 

A. Qh, headaches, or something like that. I never 
seen him have the care of a doctor. 

Or Wreave to lay on amallr 

A. Not that I know of. 

QO. Now, since he got out of the hospital, he has 
been over with your brother, has he not, most of the 
tua © 
No, not all the time; no, not most of the time. 
Where has he been? 

He has been out at Gates Crossing. 
How far is that out of the city? 
Well, that I cannot say. 

It is out on thee a 7 

It is on the O. W. P. line, yes, sir. 
And you have had no opportunity to see him 
except on Sundays, I suppose? 

A. Oh, I have beem ome there, Ses, tiost ever? 


Oro re SOF 


Sunday. 

©. But not during the week? 

A. No, not—yes, I was out a couple of times dur- 
ing the week. 

©. That is, since last June? 

me aes: 

(Iexcused. ) 

WALTER C. MONICAL, a witness called on be- 
half of the plaintiff, being first duly sworn, testified 
as follows. 

Direst I-xamination. 
Questions by Mr. ST. RAYNER: 


You area son of the plaintiff, are you, Captain ? 
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Yes, sir. 


OF OMe ae 


What is your age? 
JO: 
Are you a married man? 
Yes, sir. 
What buisness or occupation do you follow? 
Captain of a rivem st€amer. 
How long have you been following that occu- 
pation? 

A. Well, as a captain, about nine years. 

©. In following the steamboat business? 

eee 2UReais. 

©. What was the physical condition of your fath- 
ef prior to the time of this accidens: 

A. Well, he was in as good a physical condition as 
a nian could be, any one. 

©. Did he have anytlhime the matter with - him 
physically ? 

oe lor sit. 

©. Was he suffering from anything the matter 
with either his left leg, his left arm, his left side, or 
his left lung? 

A. Since the accident happened? 

Q. No, prior to the accident? 

ae INoweim 

O) Wid hetevertcomolninmahyeting about ait a: 
jury to the left side of his face prior to the accident? 

ey Nos: 

Q. Oran injury to the right side of his body? 

Eo INO, Sie 

() 


Was he able, prior to the accident, to perform 
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customary labor: If so, what? 

A. ves, sir. Weil, he hadiallowed steamboat 
and as hard work as there was on the steamboat. 

©. How was he physically? 

A. Why, he was as good a man as ever was on a 
boat. 
When did you see tina after the accident, first? 
I saw him in the hospital. 
How long after? 


> 10 B20 


Just as they had taken him up in the elevator; 
I went right up after him, just as they got him in the 
operating room. 

QO. Tell the jury what his condition was when you 
saw him there first. 

A. When I came in, He was lying on a stretcher, 
and they were just taking his coat off, and the sleeve 
off, and I think they gave him an anesthetic. I don't 
know what it was, but the nurse was waiting on him, 
awaiting the arrival of the doctor. When the doctor 
came, I helped him to set his arm. Elis arm was brok- 
eneliere. 

©. Which arm? 

A. The leit arm, riehtinere: 

Q. Inthe upper part of the arm? 

A. Yes, sir, upper part. He said also that there 
was an injury in this wrist. He didn’t say anything 
about it being broken. 

©. How was he—conscious or unconscious at the 
time you first saw him? 

A. Unconscious. He didn'1 recognize me, so he 


must have been unconscious. 
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Q. What was the condition of his face? 

A. Well, it seemed to be bruised on this side. 

©. On which side? 

A. On the left side. 

Q. What was the condition of his leg, his left 
leg? 


A. Well, that was—didn’t know whether the hip 
joint was broken or not. [am nota medical man, but 
[ was taking the doctor’s word for it. He didn’t know 
whether it was broken or what. But the whole left 
side of the leg was plumb black, just ground to a 
pulp. 

©. How about the left arm? 

A. Oh, the left arm was swollen a little, that was 
all, and broken there. It was just limber, like that, 
when he took hold of it. He says, “There is a broken 
bone in there.” 

©. Do you know anything about whether he man- 
ifested any suffering at that time? 

A. Undoubtedly did. 

©. To what extent? 

A. Well, now, [ have never suffered any myself, 
and I have never followed the profession in the hos- 
pital as a nurse, or anything of the kind, but I don't 
think any one could suffer any more. 

Mr. PLATT: Is this the time heavas unconscious? 

Mr St. RAYNER: Ast anyotime that he saw him 
in the hospital. 

QO. How long did you see him in the hospital, Cap- 
tain? 

A. Well, I staid by his bedside for about three 
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weeks, a little over three weeks, most a month. 

QO. And how was his suffering during those three 
weeks? 

A. Well, if moaning and anything of that kind 
had effect on it, why, he must have been suffering at 
all times. 

@. Did you notice, Gimigewany portion of that 
time, whether he was delirious or not? 

A. Practically allthe time “fe would eet off ame 
go to steamboating, and then he would be off on the 
street somewhere else, talking all kind of wild talk. 
I suppose you call that delirious. 

©. Didn't know what he was talking about? What 
is his condition since then and now? 

A. Well, physically, he is practically a wreck. 

©. In what regard? 

A. Well, his left side is practically useless to him, 
except that it 1s just the same as a wooden peg on 
the leg. He can stand up on it, and hold it; that 1s 
all; or drag it after him: 

How about his left arm? 

Well, that is useless to him. 

And his left wrist? 

Well, that is impaired and stiff. He cannot 


> iO FO 


move it. No action to the wrist. 

®. Is he able towse Gab torm the purpose of as 
sisting himself, or cutting his food, or anything of 
that kind? 

A. No, sir. I have fot taken particular notice of 
him. I haven’t noticed anything of that kind. He 


just simply says he cannot use it—it is impossible to 
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Ws 1t. 

©. You have observed lim a great deal, have 
your 

A. While I was at home, yes. 

©. Where has he been staying lately? 

A. Since about Thanksgiving he has been staying 
out at Gates Crossing a portion of the time. 

©. And prior to that time whom was he staying 
with? 

A. Staying at my house. 

QO. For how long? 

A. Some time in June up to November. 

©. Up to what time? 

A. Well, I don’t know really just what time he 
went out in the country, but it was in November, I 
think. 

© From fume until November ? 

A Yes, that he weewat aly heotise. Of corse, 
there was times when we would go out on a visit, 
something of that kind, take him,out for fresh air. 

©. Have you noticed any complaints made by him 
in regard to his lung? 

A. Complained a great deal of it. 

©. Complained a great deal about what? 

A. About a pam in his left lung, and he couldn't 
get his breath well; he couldn't take a full breath; if 
he took a full breath, it would pain him all the time. 

QO. Do you know anything about him spitting any- 
tljaante ? 

A. Well, when we were in the hospital, I knew 
that he was spitting blood up to the time I left there, 
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and then afterward, I noticed at the house different 
times that he has. 

Q. Have you seen him spiting blood lately? 

A. Well, I haven't been with him since he was out 
in the country, to any extent. 

Cross Examination. 

Questions by Mr. PLATT: 

mre you Married, Capi: 
Wes, sir 
And how much of a family have you? 
I have a wife. 
Any children? 


No, sir. 


OP>OPro>r 


How long have you lived out there on the Fast 
Side, where you are now living? 

A. Now? About 12 or 13 years. 

©. And your father has een Working at stean- 
boating as a watchman during the last 10 or 12 years, 
has he? 

A. Well, notwhe dast 1080Re9Z2 years, not as @ 
watchinan, but he has*been™fimihe, or was fringe: but 
he has been watching for me three years, and be- 
tween two and three years prior to that watching for 
Jones. That is the last five wears, stich a matter, WT 
haven't got the exact dates, you know. 

©. He was acting as a watchman on the steamer 
of which you were captain? 

AY Wes, sir. 

‘O. What were his duties as a watchman ? 

A. Well, it is to take care of the boat at nights, 


call the erews, look out for the fire, handle the head- 
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line, and help in general, the same as any other laborer 
aboard the boat. 

©. And prior to the three years on your boat, he 
was watchman for the Jones people for about two 
years, you say? 

A. Well, I should judge. [ didn’t keep any dates. 

©. Prior to that time he was a fireman? 

A. He has been in the business, practically noth- 
ing else, been in the business for the last twenty 
years, to my knowledge. 

©. He was acting as a fireman then, was he? 

Be Yes 

QO. About how often did you see him prior to the 
last three years, when he was working for the Jones 
people? 

A. Qh, on an average of once or twice every two 
or three weeks, about every week, on an average, I 
would see him once a week. 

Q. Now, you have been on the Shaver ever since 
the accident? 

A. Yes sir. “No; sirpmotiom thesShaver*since the 
accident. I was after I left the hospital 


Q. You were at the hospital as I understood you, 
about three weeks? 

A. I was four weeks out there, and then I have 
been away outside of the city most of the time. 

Q. How long were you away? 

A. Well, I went to work again on the Shaver in 
October, the first day of October. I went there on 
the 25th of March. I went back in the employ of 
the company on the first of October. 
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QO. And between the middle of April and the last 
of October you were away from the city 
State: 

A. No, I wasn’t out of the State—I was eight 


out of the 


miles out here in Multnomah county. 
QO. At what place? 
A. On the section line road, just outside of the 
City limits. 
Well, a farm, was it? 
Building a house there part of the time, yes. . 
How often did you come in? 
Every night. 
You went back and forth? 


>1O PO PO 


For about three or four weeks, some of the 
time, I boarded out there. 

©. Three or four weeks when? 

A. While [I was building the house. 
‘O. I know, but when? 

A. That was in July; the latterpart of July to frst 
of September. 

©. And then was it you made your trip away? 

A. No, I have been here ever since. 

QO. I thought you said you had been out of the 
State ? 

A. No, you are Mistaken. Ovt of the city. 1 
didh't say out of thie Siaiee, Gar 

Q. What were you doing between the time you 
finished up the house and the time you went to work 
again for the Shaver? 

A. Well, I don’t know as that concerns you. If I 


have to answer it, I can answer it. 
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Mr. PLATT: I would like an answer to that. 

Mr STs RAYNER: Atiswer it, Captain. 

A. Well, I just completed the house and went to 
work for the Shaver when it was through with, when 
iavecepica: 

©. Ithought you said you were about three weeks 
building the house? 

A. No, I was from the latter part of July until, 
well, I don’t remember exact dates, but it was in 
September some time, about the 15th. I worked on 
the fire boat about two weeks before I went to work 
for the Shaver Company. 

©. Well, why did you object to answering the 
question before? 

A. I thought you asked me from the tine that I 
left the hospital until I started this house. 

QO. Well, I will ask you that now. What were 
you doing then? 

A. I was up in Southern Oregon. 

‘Q. Well, you were not doing anything down there 
you were ashamed of, were you? 

A. SNor abit noir 

O. Why did you object to answerine the ques- 
tion, then? 

A, “didnt know that i concerned you, or me 
either, as far as that is concerned. 

QO. Well, the court will be the judge whether the 
questions are proper or not. 

A. Yes, well— 

Mr. ST. RAYNER: I submit there is no material- 
ity. 
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Mr. PLATE: Of come these isnot. T was trite 
to find out what was the matter with the witness. 

©. Now, you didn’t see your father when you 
were 1n Southern Oregon, did you? 

x No. I left here abomtGhemSth of Jul Got 
back about the first of August, or just the latter part 
of July. 

Where was he then? 

He was at my house. 

He stayed here with your wife? 

Yes, and sister. 

And was he there during the time that you 


SPoOore 


were building the house, going back and forth? 

m Messi 

Mr. ST. RAYNER: Wineteus jist ome question | 
would like to ask. 

GOURT: Verjawell 

©. Did your father, prior to this accident, show 
any premature signs of age? 

A. No, sir, he was 4 youngunan for his age. 

( Excused.) 

Portland, Oregon, Friday, January 5, 1912, 2 p. am. 

Dr. B. L. NORDEN, a witness called on behalf of 
the plaintiff, being first duly sworn, testified as fol- 
lows: 

Direct Examination. 

Owestions by Mr. ST. RAYE: 

What is your profession, Doctor? 

A. Physician and Surgeon. 

OQ. What official position if any do you occupy at 


the present time? 
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I don’t understand. 

In the city? What official position, if any? 
Do I occupy—oh, Coroner of the County. 
How long have you resided in Portland? 


> iO PIO > 


Excepting what time I have been away in 
study, have lived here all my life—my native city. 

QO. How long? 

A. All my life. This has always been my resi- 
dence: 

Q. How long have you practiced medicine? 

ix Paver years: 

O. Did you have occasion to examine the plaintiff, 
Mr. A. L. Monical? 

A. Yes, sir. 

©. In regard to his physical condition, and to as- 


certain what his present condition is, physically? 
Nee 


eo 


©. When did you make that examination? 

Ee S@itiieNOthvor Deccmiter, ae al: 

©. In conjunction with whom? 

A. At the same time that Dr. E. J. Labbe was 
there; we made our examinations separately. 

Q. Did you make a thorough examination of him 
at that time to ascertain what his condition was, so 
far as his left side 1s concerned? 


A. A thorough superficial—a thorough examina- 
tion with reference to the condition of his muscles 
and the frame of his body on both sides, but not with 


Romemence tovanyaeyevorvear conditions. 
©. Not with reference to the eye or ear? 
ie, GNECS: 
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QO. But otherwise you did? 

. Wes. 

OQ. What did you find the condition, Doctor, of 
his left shoulder—his left shoulder and left arm gen- 
erally? 

A. The upper left shoulder, what is known as the 
scapula, showed an over-growth of bone, the result 
of a former fracture at the junction of the upper with 
the middle third, or what 1s known as the humerus, 
or large bone of the arm. The mass of muscles on 
the shoulder, known as the deltoid muscle, or that 
mass on the shoulder which gives rotundity to the 
shoulder, was atrophied or grown smaller as the re- 
sult of disuse of that joint. In the lower arm, below 
the elbow, the result of what is known as Colleas 
fracture was present; a Colleas fracture of the bone 
was found, a fracture just immediately above the 
wrist joint, going through the two bones, at any rate 
there was now the evidence at the wrist joint, with 
reference to the right hand; no injury below ihe 
wrist joint except om aecoumt of an old fracture. 
there is limited motion and his grip is, of course, m- 
paired; he hasn’t very much strength in the grip in 
the left hand. 

QO. Did you find whether or not the muscles of the 
left arm were injured? 

A. Yes, quite a difference in the measurements— 
that is above the elbow. 

CQ). Did you make an examination of the left leg? 


A. Yes. 
QO. And ascertain as to that and its condition ? 
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Ac. West 

OQ. What did you find? 

A. You refer particularly now to that which I 
found of my own volition, and not what he told me? 

Q. Both; both what you found on investigation and 
your own examination. 

Mr. PLATT: I object to anythine except tire re- 
sults of his own examination. 

©. Of his own tests, I mean. 

Moriah! : Rhesplamtiti may teeity as to Eis 
view of his condition. 

COURT: I suppose he had to make some inquir- 
ies as he went along; you may answer, Doctor. 

A. One of the first tests applied, of course, was 
the matter of his gait; and he is very noticeably lame. 
He has a peculiar gait; throws his left foot rather to 
the side instead of in front, as he walks; tends to sup- 
port his left hip with his left hand; the power in the 
left leg is wanting 


at that time has been noticeably 
diminished; not as strong in the left leg. As to his 
symptoms present, he complains of a numbness, and 
a feeling of no feeling, so to speak, throughout his 
left lee. However, I tested it with needles, and he 
could tell at all times where the needle was _ being 
prssed—not pressed, but simply stuck in the skin, 
amdpevidently ite leo istmot amesthesia, that igunm a 
condition of no feeling, but he complains of a certain 
numbness and loss of power in the lege. Now, in ref- 
erence to the joints themselves, there is no absolute 
joint trouble, but there is loss of power in the mus- 
cles of the leg undoubtedly. 
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COURT: Loss of natural motion of the limb? 

A. Impairment, I shouldn’t say loss. 

©. What do you attribute that to, Doctor? 

A. Of course, in an examination, we always get 
the histery of any recent tayury, and I attribute it to 
an injury, not only to the leg but in all probability to 
the back, as well. 

©. What portion of the back, Doctor? 

A. It necessarily would have to be the nerves, the 
spine or nerves immediately leading from the spine. 

QO. What action do these nerves immediately lead- 
ing from the spine have upon the left leg—the power 
of locomotion? Do they impair it? 

A. I don't quite aindersramd: 

©. What action do those nerves have phystolog:- 
cally upon the locomotion of the leg? 

A. They have thevemmiescommolioiir. 

©. What if anything did you discover with refer- 
ence to his lungs? 

A. With reference to the lung itself, I would say 
that I didn’t discover anything, €xcept what appeared 
to be a rather—in the process of breathing, through 
a stethoscope you can hear the breath sound very 
plainly, through the instrument. The left side ap- 
peared to be—one patch there—the patch could cover 
perhaps the palm of the hand—an area where the 


breath sounds were not as clear—impaired—and 
with reference to the lining of the lungs, or the pleura 
—that covering which envelops the lungs on each 
side, and also a duplicate on this wall, over the seventh 


—as I remember the seventh or eighth rib on the left 
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side, or about this point (illustrating) there is what 
we call a friction sound; the friction sound being due 
to adhesion between the pleura; in a normal lung, as 
the lungs expand and contract it slides upon the 
pleura which is upon the wall, and through injury or 
other cause, inflammation starting there has caused 
an adhesion, so to speak, so that there is some 1m- 
pairment there, which will be permanent. 

©. That adhesion that you speak of causes a con- 
solidation, does it of the chest wall, or pleura and the 
lung tissue? 

A. loweuldit call ita comelhdation itis snead- 
hesion, of course, to a certain extent. 

OO» Sotharitmakes one massioithenhree: 
COURT: Those questions are rather leading. The 


witness is able to demonstrate. 


©. Well, you will tell the jury just what you mean, 
Doctor, by adhesion of the lung or pleura and chest 
walls? 

Po iiespletiraor course, iseie very aiiiively wire 
membrane or covering of both of the lungs; it covers 
the lung on one side and then it covers the inner lin- 
ing of the thorax or chest, which contains the lungs; 
now the pleura is minutely thin, it isn’t a mass. When 
an inflammation occurs there so that the two pleuras, 
the one lining the walls of the chest and that lining tue 
outside of the lung adhere, we then have what 1s 
known as adhesion. Of course the pleura is densely 
connected with the walls of the chest on one side, and 
with the lung on the other, and when the two become 


adhered, we have adhesion, so there is loss of action, 
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tosa certain extentan thie lung on accommtvotlosemos 
play. 

JUROR: Then:you mean by that that there is a 
certain movement there, but that that movement— 

cr. iit is aiiaipanreds, 

JUROR: Is there net seme liquid there normally, 
when the action is not impaired? 

A. It isnt @ @iatter ofsliqnid: it isnt the same 
movement: sone pullvthreker, and adheres; bettid 
together. 

©. Did you examine his right side, Doctor? 

A. His right chest—well, his right side, yes. 

©. What did you ascertain from your investiga- 
tion of that? 

A. My recollectiin @t@ene tie@ht side is that it 
didn’t show anything at all except he winced and 
had pain over here, but I could find no reason for it; 
he had pain on the right side of the chest, quite palp- 
able pain, but I couldn’t hear any sounds or get any- 
thing there that would account for it. 

©. How did you ascertain there was pain there? 

A. By pressure directly between the ribs. 

Q. Did you examine for a fracture of the rib, Doc- 


A Wes. 
©. On the leit side: 
x. Wee 
Q. What did you ascertain? 
A. I couldn’teigd amy diné.of duacture. A Gige- 
ture in the rib is more difficult to ascertain than any 


other point, even if it is recent. Of course that has 
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been some time. I[ couldn’t ascertain any line of 
fracttive: 

‘Q. Why was that you couldn’t find it, Doctor? 

A. The same in this case as any other; the rib is 
contained in a sheath, as a general rule—always, I 
should say—contained in a sheath of periosteum or 
bone covering, and unless the blow was violent enough 
to crush in the chest entirely, the rib is always left 
in a natural splint; the healing of a fracture of the ribs 
ismcenerally quineseleat. 

©. And it may be internal—inside or external? 

A. What is it? 

©. And it may be an interior portion of the rib— 
a fracture of the rib inside or external? 

A. No, I think not. 

QO. What? 

A. I think not. You say the fracture may be in- 
ternal and not external? 

Oy Mines: 

A. think rot. 

©. That is I mean anteriorly—on the other side 
of the rib rather than a fracture of the outside, if the 
blow is from the outside? 

A. I suppose a fracture could result that way, but 
it would be awful hard to elicit. 


QO. Now, from your examination of his left leg, 
Doctor, what 1s your opinion as to the permanency 
and impairment of that limb? 

A. Is it proper to qualify that with reference to 
his age? 


QO. With Mr. Monical—so far as he is concerned, 
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A. Considering the length of time which has 
elapsed between the accident and my examination— 

QO. And his age. 

A. —considering the age of the patient, I should 
say it will be a great deal of a permanent disability. 

©. And what is your opinion too, taking these 
thing's into consideration ,in reference to his left arm? 

m~, WVith reference tomhistentiweleti cide. 

©. he entire left side, ~nd yom have already 
said— 

A. That is from the shoulder down. 

©. From the shoulder down to the wrist, you 
mean, do you not? 

m@ No, trom the shoulder down throtiehtiwedles: 

©. Through the leg; and what is your opinion re- 
garding the permanency of the injury to the lung, 
on account of this adhesion and injury? 

Mr. PLATT: Objected to on the ground that the 
witness has not testified there is any impairment of 
the lung. He has confined his testimomy to the ex- 
terior covering of the lung. 

COURT: He thas testined Teegrdme adhesion) # 
think that covers. 

Mr. PLATT: I thewght We presupposed the wit- 
ness testified the lung was injured. 

COURT: I know it isea little irregular, but you 
may answer the question. 

A. I testified with reference to the breathing a 
lack of breathing sounds on one side which necessar- 
ily occur in the lung, on account of that adhesion hav- 
ing grown at that time; there is nothing—no medicine 
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or no agent that can separate these adhesions, so 
consequently it would be permanent. 

Q. Did you notice whether or not he was suffer- 
ing from any pain in consequence of these injuries, 
Doctor? Ifso, what? 

A. Well of course I elicited that from him through 
examination. He complained of pain; he complained 
of a great deal of pain in the leg and hip joint particu- 
larly, and in asking him to place the point of pain, it 
eas more—the hip joint is here, really, the hip joint at 
this point here where the leg where the leg bends. 
All pain, over and above and behind. 

Q. What region? 

A. What we term the lumbar or sacro-lumbar re- 
gion. 

On Oriine back ? 

A. Yes, the lower left angle of the back, just above 
the buttocks. 

Q. Did you ascertain anything in reference to the 
left side of his face? 

A. No, he merely said that he had a peculiar numb 
feeling on the left side of his face, and that his left 
ear didn’t respond properly, but I didn’t ascertain 
anything except what he told me. 

©, Ghatissubyecuve? 

Ee ‘es. 


Cross Bxammation. 
Questions by Mr. PLATT: 


If I understand you correctly, Doctor, you didn't 
discover that the lung itself had been cased or in- 
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jumed ? 

me NO. 

Q. Simply the enclosure or envelope in which the 
lung expands, and which covers the inner wall of the 
thorax? 

A. Ofcourse the adhesion of that envelope of the 
lung impairs the motion of the lung to a certain ex- 
tent, but as to bruising or laceration of the lung it- 
self, I shall have to answer that question negatively— 
no. 

Q. Now, this enlargement that you speak of at 
the point of fracture, upon the humerus, that gen- 
erally accompanies a newly healed simple fracture 
of this nature, does it not? 

A. A newly healed fracture, always, yes. 

©. And that disappears in the progress of time, 
depending upon the individual case, and the amount 
of assistance it is rendered, during the reduction of 
the enlargement, does it not? 

fo) (eS, 

© And in normal casesme Gitmately—the tar 
merus will become practically normal, will it not? 

A. Not always. 

O. That is, in the average cace: 

A. In the average case, with a young man, w'tt. 
the circulatory conditions such as to take care of 
those things, yes. 

©. Now, isn that also tfite of a Colleas Pidc- 
ture? 

A. The sante thing exactly; it 1s a callose. 


QO. Now, with reference to the muscular—the ef- 
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fect upon the muscular system of these severe acci- 
dents, where there is a large amount of discoloration 
on the outside, and some shrinking as the process of 
healing goes on, what is the fact with reference to 
these musclés, as time goes on, and the member is 
made use of, and massage is employed, about the 
restoration of a normal condition of things, in the 
average case? 

A. That would differ as applied to different cases 
and different imjuftes. 

©. Well, take an injury such as that is, where the 
patient fell a considerable distance, and these muscles 
on the shoulder that you speak of, and along the thigh 
and adjacent thereto—where there was nothing torn 
away—no lacerations from the outside, actual tear- 
ing apart of these different muscles, but simply the 
effect of the impact or bruise or fall, as time goes on 
in an average case, isn’t if a fact that these muscles 
grow stronger and have a tendency to resume their 
normal power and flexion? 

A. In an average case, yes, where the individual 
would be able to use the muscles normally again, oth- 
Civice tere micht bean atropiy srom disuse. If he 
couldn’t use the member, naturally the muscles would 
never regain their tone again. 

QM. Take this present case, notwithstanding this 
patient’s age, with moderate use and exercise and the 
passage of time, won’t there be a tendency in this left 
leg to grow stronger—this left limb to resume more 
nearly its normal power? 

A. Considering the length of time that has elapsed 
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now, I don’t think it ever will resume its normal 
power. Itmay. It is possible, [ must admit. It may 


get stronger than it 1s at the present time, even 
though nine months has elapsed, but I don't think, 


in this particular case, considering the patient’s age, 
that he will ever resume normal power with either 
lee or arm. 

QO. Not full normal power, but you do look for 
improvement? 

A. I wouldn’t promise to him, as a patient. 

QO. Do yousee any reasonivahy.: 

A. First on acc@umt—2_2 paricntSinat areas a 
rule, doesn’t recuperate immediately from injuries of 
that kind;4an the, second lace she caniiisesins amin 
and leg freely at the presente, And@mavnnally ne 
will tend to rest it, and the less use the more atrophy. 

©. That is, he laeks the spur asd Wiisative of @ 
younger person to help himself? 

A. Yes, and in addition the indescribable tone ofa 
young man as well, permits him to get well. 

G. In making use of Gitewmeedieeaione tlre dem 
side, you say the patient responded so as to indi- 
cate an action of the nervous system—he knew where 
the needle was? 

A. To indicate his nerves permitted him to appre- 
ciate he was being stuck by the needle, and the point 
where he was being stuck; of course that is only a 
skin reflex. 

Q. Did you discover any paralysis—techmnical par- 
alysis? 

A. Not technical paralysis, no; simply impairment 
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of function. 

Q. Did you discover anything in your examina- 
tion, Doctor, that would indicate that the patient 
would not be able to rest at night upon his right side? 

A. Well, he told us he couldn’t rest at night, of 
course. 

©. Not what he told you but from your examina- 
tion of his body. 

A. The only thing that would be a palpable ex- 
planation of that would be the pressure upon the 
nerves as a result of his back injury, of course. 

Q. That would all effect lying upon the left side, 
but I asked on the right side. 

A. No, it might be left side, or right side, or back. 
It wouldn't necessarily mean pressure upon those 
nerves; simply lack of feeling back toward the median 
line might cause pain. It is, of course, absolutely 1m- 
possible to determine it objectively. 

‘®. That is; assummeg that Me did have troubie, 
your theory would be it would not be the pressure 
where he was lying, but some other part? 

A. It might or it might not. It would be entirely 
nerve pain. 

Redirect Hxamiwa tien. 

©. When you speak, Doctor, of atrophy of the 
muscles, what do you mean by that? 

A. Absolute lessening of the substance—growing 
sinaller. 

QO. Shrinking? 

A. Growing smaller in substance and in power, 
of course. 
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COURT: Is it possible, Doctor, that the nerves 
of the leg might be injured without the spinal cord 
being injured? 

A. Yes, the large nerves of the leg themselves 
might be injured; the large sciatic nerve itself could 
be injured. 

COURT: Would that account for want of normal 
action Of the des? 

A. Not so much in the hip, because the sciatic 
nerve, the big leg nerve, doesn’t supply those muscles 
which lift the leg, up here, and he doesn’t have power 
to lift this leg as readily as the other, so the sugges- 
tion 1s very strong that the injury must be above 
this point—the hip joint. That is, the injury to the 
nerve. 

COURT: Does it happen that the action of tive 
leg might be impaired by injury to the muscles of 
the iee’ 

A. No, there would have to be more than injury 
to the muscles of the leg alone. 

(Witness excused.) 

Dr. E. J. LABBE, 4 euitmecsrcalied on béeliall oi 
the plaintiff, being first duly sworn, testified as fol- 
lows: 

Direct Examination. 
Questions by Mr. ST. RAYNER: 

What is your profession, Doctor? 
Physician and Surgeon. 

How long have you been such? 
I graduated in 1895. 
How long have you been such? 


O POP 
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me SSince 1898: 

Q. You examined the plaintiit at the time that 
Dr. Norden examined him, did you? 

AL I did 

‘Q. Will you tell the jury what you found to be 
the condition of his left arm at that time? 

A. At the shoulder joint there was quite a decided 
shrinking of the muscles about the shoulder girdle— 
the shoulder joint; more or less stiffness in the joint 
itself, restriction of the motion in almost all direc- 
tions, that is in front and behind, and carrying the 
arm out. Below the shoulder joint about midway in 
the shaft of the large bone of the arm—the upper arm, 
iseqtire a decided callose or am enlargement of the 
bone at that place, showing that there has been a 
fracture there. Lower down, at the wrist joint—yjust 
above the wrist joint—is another evidence of frac- 
time, beniowheiaemtharthercicmcalloseaimiliat pom; 
some displacement of the lower fragment of the frac- 
ture, and decided restriction of the motion at the 
wrist, particularly supination, that is turning the hand 
in this direction, and flexion, which is bending the 
hand around the arm. 

Q. What did you find the condition of the arm as 
to being atrophied or otherwise? 

A. The muscles about the shoulder joint were at- 
rophied, and also the muscles of the arm itself. 

©. What did you find the condition of his left 
hip—left leg, doctor? 

~ Vhewlettiles, meappearance it looks yeryenor- 
mal, but on examination we find a decided weakness 
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of all the groups of muscles in the leg, and although 
there isn’t any restriction of motion in the hip, or knee 
joint or ankle joint—that is the examining physician 
can bend the knee or hip joint in a perfectly normal 
manner; the patient, however, cannot do so, on ac- 
count of the general weakness of the limb. I think 
that that is due to a injury to the nerves, and prob- 
ably the spimel cord. Bhespawella @eflex, that is Dy. 
tapping the knee just below the knee pan or patella, 
he gives a sign of some nerve degeneration on that 
side, that he didn't have on the other side. 

©. Did you examine his lungs to ascertain if there 
was any injury to either of those? 

A. Ted 

©. What did you find, doctor? 

A. On the left side, overabout the seventh, eighth 
or ninth ribs, in the asailany live, Ghat 1s just helow 
the shoulder, there was a diminished breathing and 
signs—friction signs of the pleura, which I decided 
to mean a thickening of the pleura, and an adhesion 
of the lung pleura to the wall pleura. That is making 
the lung more or less fixed to the chest wall. This 
was probably the site of a fracture of the rib at that 
time. 

Q. Could you ascertain where the fracture was, 
Doctor, by examination ? 

A. No, only from these signs, I decided that that 
was the point. 

Q. Now, from an examination of his left arm and 
his left leg and his lung, as you have testified to, tak- 


ing into consideration his age, and the length of time 
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since the injury, what, in your opinion, is his condi- 
tion in regard to these different members, as to the 
permanency of the impairment of them? 

A. As regards the shoulder joint, I think that is per- 
manently injured, although it might show some signs of 
improvement. I believe that some of the atrophy of 
the muscles in the arm, is not wholly due to inaction, 
but is also due to a nerve injury at or near the shoul- 
der joint. The wrist joint I think is as well as it is 
ever come tobe, Avitacture at (hatepeimt isea very 
yhard one to deal with, and it isn’t always that you can 
assure patients a very good wrist joint motion with a 
Pacttiresasmear the yomteasmthamecspecially at his 
age. As recards the weakness in the leit lec, that 
may become a little stronger, although I doubt it. 

©) How about the lunes Weer, as to the ver- 
manency of the impairment you discovered? 

A. That will always be just as it is now. 

Q. Did you examine his right hand side to as- 
certain whether there was anything obvious there? 

Pe lealtal 

©. What did you find, Doctor? 

A. I found some sore spots, but as far as I could 
tell with my examination, or watching Dr. Norden’s 
examination, I could find no organic trouble on that 
side. 

Q. What do you mean by organic trouble, Doc- 
tor? 

me mean as iar as | could ascertam all the or- 
gans, all the internal organs were in a normal cond1- 
tion under that side, and as far as—and the bones and 
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muscles, as well. 
, Q. That is nothing broken? 

A. Nothing broken or diseased. 

QO. Did you test him for the purpose of ascertain- 
ing whether there was pain in that region? And 
What was the result? 

A. Yes. There are painful points along the low- 
er ribs on that side and just under the rib on the 
right side. 

Q. Did you examine the left side of his face, Doc- 
tor, to ascertain the condition of that? 

A. Why, there isn’t any examination that would 
elicit to a physician satisfactorily the symptoms that 
he complained of, that is a numbness; if it were com- 
plete the physician could satisfy himself as to that, 
but if it is only partial, he has to take the patient's 
word for a good deal of it. 

©. That is what you calla condition that is subjec- 
tive to the patient himself? 

A. Yes; it is perfectly possible that it exists, and 
not a physician could swear to it. 

JUROR: To what do you attribute these pains in 
the right side you speak of? 

A. They are due largely to the fall that he had 
and the injury to his back; they are common with the 
same sort of nerve injury that he had on the left side, 
that shows in the leg. 

Q. Did you ascertain as to whether or not, Doc- 
tor, he manifested any appearance of having suffered 
any constitutional nervous shock, generally? If so, 


what? 
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COURT: Is that alleged in the complaint? 

Mr. ST. RAYNER: Yes, your Honor, generally, 
constitutionally and physically impaired. 

Mir, PloAd Toa bene? 

COURT: Do you say it is not there? 

Mr. PLATT: I don’t think so. 

Mr. ST. RAYNER: Page 4: By reason of said 
injuries his general physical health and constitutional 
condition, which at all times previous to said injuries 
were good, have been irreparably impaired. 

iit Perl: Wiaieisn tthe Wesson 

Mr. ST. RAYNER: That is what this covers. 

Mr. PLATT: If you will ask the question again. 

COURT: Well, I don’t know whether that ex- 
tends to general nervous shock. You might ask the 
question involved by that specification. 

©. Did you through your examination ascertain, 
(as @ result of the injuties that he has teeeived,) 
whether or not his general physical health and con- 
stitutional condition has been impaired, or not? 

A. Ishould say that it has. 


Cross Examination. 


Questions by Mr. PLATT: 


Now, Doctor, you didn’t discover in your examina- 
tion that the lung itself had been punctured or in- 
jured other than in the way you describe with refer- 
ence to the envelope that encloses it? 

ee ies 

> Thatisallsjon fowd? 

pee Wes. 
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Redirect Examination. 

©. Just one question: That time that you exam- 
ined him being so long after the injury would have 
prevented you finding that there had been a puncture 
of the lung, would it not? 

A. Yes; you could have quite an injury of the 
lung and that would leave a scar in the lung, and un- 
less it was quite a large one, you wouldn’t get any 
physical sign of such. 

(Witness excused. ) 

Mrs. ELIZABETH DURLAND, a witness called 
on behalf of the plaintiff being first duly sworn, testi- 
hed as follows: 


rey 


Direct Examination. 
Questions by Mr. ST. RAYNER: 


You are a married lady, Mrs. Durland? 

Yes, sir. 

Where do you reside? 

Near Gates Crossing. 

Are youany relation to Mr. Monical, the plain- 


tiff in this case? 


— 


No, I am not. 

How long have you known him? 

About seven years. 

Has he been residing at your place of late? 
Yes, he has. 

How long? 

I don’t know just how long. 

About how long—a month or two months? 


OFOPOPrOPROPO> 


a 


Well, it has been over a month, I think, or 
something near that. T don’t know just how long but 
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I think something like that. 

©. Do you know what his physical condition was 
as to being an able bodied man prior to the time that he 
met with this accident? 

A. Yes, he was a very healthy strong man. 

©. Very healthy strong man? 

A. “WES 

©. Now what has his condition been since he has 
been residing at your house, as to the use of his left 
arm and leg? 

A. Well, he hasn’t been able to use them at all— 
hardly at all. They are very poor and pain him. 

©. Do you know whether or not he is able to 
sleep at nights? 

A. No, he doesn’t rest well at all, at nights. 

Q. Do you know whether he suffers from pain or 
not? 

A. Yes, he suffers. 

©. To what extent? 
Po eeeereat extent, | will say. 

©. Is he able to use his left hand in feeding him- 
Seles 

A. No, he uses his right hand. 

Q. Putting his clothing on, or anything of that 
kind? 

A. No, his right hand is all he uses. 

Q. His right hand is the only one? 

eae es. 

©. Do you know anything about him having been 
spitting blood, lately? 

A. No, I don’t know. 

Q. You don’t know as to that. 
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Cross Examination. 
Questions by Mr. PLATT: 


You say you are no relation to Mr. Monical? 

A. No, I.am no relative to Mr. Monical. 

©. Youarea sister of Captain Monical’s wife, are 
you not? 

A. Yes, I ama sister to her. 

‘QO. Now, how far ts it from your house over to the 
station of the O. W. P.? 

A. It is a little over a mile. 

©. And since Captain—Mr. Monical has been out 
at your house some time as I understand it; in No 
vember he has walked over to the station, hasn’t he, 
on several occasions? 

A. Well, we have taken him in the rig and he has 
walked back a time or so, but it is just all he can do, 
and he is very tired when he gets back and can hardly 
get— 

©. So that when you said that he wasn’t able tu 
use his left leg at all, you had forgotten that he had 
walked that mile-and-a-half, hadn’t you? 

A. No, I hadn’t forgotten it. 

QO. How many times has he walked that mile-an« 
a-half? 

A. I don’t know; he hadn’t walked it many timcs 
though, because we went and took him in the rig. 


(Witness excused.) 


E. S. DURLAND, a witness called on behalf o 
the plaintiff, being first duly sworn, testified as fol- 


lows: 
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Direct Examination. 
Questions by Mr. ST. RAYNER: 


What relation are you to Mrs. Durland who just 
left the witness stand? 

A. Husband. 

QO. How long have you known Mr. Monical? 

pe OT, I have known him about seven years. 

Q. What kind of a man was he physically prior 
to the time that he met with this accident? 

A. Well, he was a stout man. Stout physical man 
as long as I have known him. 

QO. Was he as large and stout and strong as you 
are now? 

A. Yes, sir, more so. 

Q. How has he been since that time? 

A. Since his accident? 

©: Yeo 

A. Well, he is a cripple; that ts all I can sav. 

(O) Msle is witaet © 

A. Heisacripple; that 1s all I can say. 

Q. Has he been able to do any work? 
A 


No, sir. Well, I haven’t never seen him do any 


Q. Is he able to use his left arm or left hand? 


A. Not to use to do anything, no. 

Q. Is he able to use his left leg in the manner he 
used to? 

A. Oh, no; only to drag along—walk a little; noi 
lift it up, go up a step, or anything like that. 

‘O. Do you know anything about his suffering 
pain since he has been at your place? 
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A. Well, I couldn't sayam@partieular because I aim 
never around the house very much through the day, 
_ but at nights; isn’t in any position to hear if— 

Q. How is it as to whether or not he has been re- 
duced in flesh and size since the time of his injury? 

A. Well, he reduced Gute det, after he gotvonn 
of the hospital to what he was before he went in. 

QO. How much loss of weight has he suffered, do 
you know, since his injury? 

A. Oh, I judge thirty pounds or more. 

QO. How much? 

A. I should judge thirty pounds or over. 

No cross examination. 

(Witness exenised, } 

BESSIE KELSO, a witness called on behalf of the 
plaintiff, being first duly sworn, testified as follows: 
Direct Examination. 

Ouestions by Mr. ST. RAYNER: 

Are you any relation to Mr. Monical? 

A. “No, siz. 

©. Are you any relation to Capt. Monical’s son, 
or his wife? 

A. No, sir; a niece to Mrs. Monical. 

). How long have you known Mr. Monical, the 
plaintiff in this case? 

A. For twelve years. 

‘OQ. What kind of a man was he physically? 

COURT: Mr. St. Rayner, you have produced 
more than half a dozen witnesses to that same point 


as this, as to Mr. Monical's physical condition prior 
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to this accident, and I think this cumulative evidence 
is not doing any good, and is encumbering the record. 
Mam ST. RAYNER: Very well, your Homor, but 
I should like to ask just one question: 
©. You have helped take care of him, have you 
not? 
Yes. 
Simeeihis iajury ? 
Naeswsir 


ye 


. How has he been in reference to being able to 
~~ himself or taking care of himself? 

©. He is not able to take care of himself without 
one of us 1s with him all the time. 

©. How is he with reference to sleeping—abiliiy 
to sleep? 

A. He 1s very restless and gets up some nights 
and sits up for hours, and doesn’t seem to rest at all 
some nights. 

QO. Do any of you have to sit up and take care of 
him at nights? 

A. No, we don’t have to sit up with him but we 
hear him up; but he doesn’t make any fuss or any- 
thing like that, but he gets up and walks around, and 
is kind of nervous, you know. 

No cross examination. 


(Witness excused. ) 


(Plaintiff thereupon rested, and the foregoing con.- 
stitutes all of the evidence introduced for or on be- 
half of plaintiff, as his case in chief.) 

(Defendant thereupon moved the Court for a judg. 


ment of non-suit, which motion was read into the 
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record and is in words, letters, and figures as fol- 
lows:) 

Mr. PLATT: If your Honor please, I desire to 
move for a non-suit on two grounds: First, on the 
ground of contributory negligence; it appears from 
the evidence that the plaintiff and the man that ac- 
companied him, being upon a roadway which was 
used for the passage of automobile trucks loaded 
with different classes of merchandise, placed them- 
selves in position, leaning up against the railing bor- 
dering this roadway on the north side, near an open 
broken place in the same, with their backs turned to 
the direction from which vehicles were coming, and 
with entire disregard of ordinary, and reasonable care 
for pedestrians upon such a structure and at such a 
place; and that the»premimatevcdueenot the injtiry 
was the contributory negligence of the plaintiff him 
self. | 

And on the further ground that, associated with 
that, even if there was negligence on the part of the 
defendant's servant, that the negligence of the plain- 
tiff was concurrent, and under the doctrine of concur- 
rent negligence in this State, if the contributory negli- 
gence of the plaintiff contributed in any way to this 
accident, he cannot recover for his own negligence. 

Court: If his negligence was the proximate cause. 

Mr. PLATT: Yes, Now, the second ground of 
the motion is that this plaintiff proceeds upon tiie 
theory of the departure of the servant of the defend- 
ant from reasonable and ordinary care, such as should 


a) 


be exercised by the driver of such a veliicle in such a 
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place. The evidence discloses that this roadway was 
a private structure, whether it be constructed upon a 
puplie street, Ora Portion Of the public street, or 
whether it is constructed upon private property—it is 
immaterial. The parties who constructed it con- 
structed it for their own private purpose. The City 
of Portland exercised then and exercises now no right 
and domain over it. The parties who constructed it 
have the right at any time that they see fit, and so 
claimed in answer to interrogatory, that they can put 
a gate or close it up; it leads to their preimises and to 
nobody else’s premises. Such being the adimitted 
and proven status of the localitv, the question then 
arises as to the relation of the plamtiff and of the 
defendant to that locality. Now, the complaint charg- 
es and the answer admits—the answer pleads and the 
reply admits that the defendant’s servant was going 
to this locality pursuant to a contractual relation ex- 
isting between the defendant and the tenant of this 
strucure, the East Side Boiler Works. As such, un- 
der the authorities to which I shall call your Honor’s 
attention, he was there by right; I mean not only a 
naked right arising by reason of failure to refuse per- 
mission, but an active right. The plaintiff, on the 
other hand, was going to these premises not upon any 
business connected with the owners of these prem- 
ises or either of them or with any tenant of the own- 
cr of the premises, but purely and solely about per- 
sonal business of his own, therefore the plaintiff was 
vhat 1s known in law as an implied licensee; the de- 


fendant anc its servants stood tm tlre samewelatren as 
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the owner of the property. Such being the legal 
status of the premises, and of the plaintiff and the de- 
fendant, then the question arises as to what is the 
rule of the court as to what the defendant and its 
servants owe to the plaintiff. Now, the authorities 
which I shall cite to your Honor, hold that the duty of 
the owner of the premises upon which a person has 
placed himself who is an implied licensee, is simply to 
refrain from wanton and willful negligence, but he 
owes no duty of what is known as active vigilance, or 
what is otherwise denominated as reasonable and or- 
dinary care, unless it be established first, that perceiv- 
ing the plaintiff in a position of danger, that the de- 
fendant and its servant must then use ordinary and 
reasonable care, and there 1s no proof in this case that 
the defendant's servant at any time saw the plaintiff 
or his companion. 

(Citing authorities and argument.) 

(The Court thereupon refused defendant's motion 
for a non-suit, and overruled said motion, to which 
refusal and ruling the defendant, by its attorneys, 
thereunto duly excepted, which exception was duly 
allowed by the Court.) 

Thereupon the defendant, to sustain the issues 
resting upon it, offered testimony as follows: 

HARRY H. KELLY, a witness called on behalf 
of the defendant, being first duly sworn, testified as 
follows: 

Direct examination. 


Questions by Mr. PLATT: 


Where do you reside? 
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A. Antlers’ Hotel: 

©. I mean what city. Yow are in Portland tem- 
porarily, are you not? 

A. Yes, sir. 

©. Where is your residence now? 

A. ‘At the Antlers Hotel. 

©. I mean where did you come from to be pres- 
ent at this trial? | 

A. Los Angeles. 

©. And for whom were you working during the 
month of Mareh;4tOPi ? 

A. Pacific Hardware— 

O. Pacific Hardware & Steel Company? 

A. —And Steel, yes, sir. 

©. When did you first have anything to do with 
the driving and management of automobiles or auto- 
mobile trucks? 

A. Well, about five years ago, I guess. 

iO, WYouimay state your experitenee, rior to 
March, 1911, as a driver of an automobile or automobile 
trucks. 

A. From that time, or before? 

©) “Berore 

A. Well, I worked for Multripe, in Walla Walla, 
Washington. 

QO. How long did you work for him? 

A. I worked for him I guess about a year-and-a- 
half, altogether. 

QO. What was the nature of the automobile you 
were driving for him? 

A. General repair work of all kinds. 
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And driving cars, too? 

Yes, sir. 

Do any demonstrating? 

No, I done tune-up work and try-out work. 
And who did you work for next? 

Then I went to work for the Holt people in the 


> OPO PO 


same town on road work. I worked for them off and 
on and during harvest seasons I was running gas en- 
gines and combined harvesters; I worked for them 
about four seasons, I guess, altogether. 

‘©. Succeeding this first year-an-a-half? 

vA. Yes, sir. 

Q. Who did you work for next? 

A. I went to Spokane then and went to work for 
the Columbia Garage there; I was tune-up man there. 
i don’t know just how demey i wvaseihere, and 1 
worked different places around the same city. 

©. Driving automobiles? 

A. Wests: 

©. And automobile trucks? 

A. Automobile trucks, especially at the Columbia 
Garage. 

©. Where did you next work? 

A. Then I went back to Walla Walla, and I was 
working there for the same man I worked for before, 
Multripe; from there I came here and went to work 
for Hess & O'Brien, over on Union Avenue, and was 
floor-man there at night until [ got the situation with 
the Pacific Hardware & Steel Company. 

©. You say you were tune-up man in Spokane. 


What is tune-up man? 
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A. It is general inspector; cars that come in and 
have had trouble—kind of trouble hunting, in re- 
eards to the engine. 

QO. And I understood you to say you ran a gasoline 
engine on combined harvester and reaper about four 
seasons. 

A. Yes, sir, that is about three months at a sea- 
son. 

‘Q. Now, when you applied for the position at the 
Pacific Hardware & Steel Company, did you inform 
the management there of your experience as you have 
outlined it here? 

A. Yes, sir. 

QO. Now, the automobile truck that you were driv- 
inemctatiestiimesot this accidemipyexpiain tothe jury 
the size and appearance of it. 

A. Well, the truck was about a seven-ton truck, 
I guess; that is, its weight was seven tons; it would 
laul three tons; was a big truck, high off the ground, 
and was about nineteen feet, I guess, long, overall, 
Mmonmthicrenoine to tlevendioi the hed. 

©. Did it have atop on it? 

me Io, Sir, 1tnever hada topeaiiiie cme: 

Q. And how many gears or speeds did it have? 

6s  idais) tle. 

Q. Do you remember the morning of the 25th of 
March, 1911, starting out with this truck to make 
deliveries onwlie cast ¢ideoi the Willamette River? 

Pee aes, -ciie 

> Gerd “dich goswhagesan ondermfor the, East Side 
Boiler Works? 
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A. I did. 

QO. What did that consist of? 

A. Well, it consisted of a plate, and I don't exactly 
remember whether I had angle-iron for that order 


OF Tot. 

Q. There were some angle-irons on? 

A. ‘There were some angle-irons on, yes, sir. 

OO? Om the trades: 

A, O's thre trek. 

QO. Now, did you come across the Morrison Street 
Bridge? 

a. gad. 

QO. And turn south at East Water? 

A. YVies, str. 


QO. Now, when you came to this roadway leading 
into the East Side Boiler Works, state to the jury 
what is the nature of the approach from East Water 
Street on to the planked roadway at that time. 

A. Well, at that time, Water Street was tore up; 
it was rough. The track extended, I should judge, 
four or five inches above the ground, and it had a lot 
of chuck holes in it, and as I turned off Water Street 
into this here roadway, I dropped from second into 
low, in order to cross these tracks, because the en- 
gine wouldn’t pull it; the engine is a light engine for 
a three ton truck, and I continued in low until I got 
to where I wanted to turn. 

Q. And at the time you started up this roadway, 
toward the west, you were running on low gear? 

A. Iwas running on low gear, yes, sir. 

OQ. Now, what is the speed that vou can obtain on 
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the low gear, running on that roadway, under those 


circumstances? 
A. Well, I was going at that time about two-and- 


a-half miles an hour. The highest speed that can be 
obtained on that gear was five miles an hour. 

‘Oy That ia Gnethat wear’ 

A. On that cear; on low gear. 

QO. Now, Mr. Kelly, tell the jury what you know 
about this accident; did vou see anybody on the road- 
way ahead of your 
Yes, sir. 

Where were they? 

Well they were above themperia.. 
You mean west of the opening? 

NES, Sirs 

You mean by “opening,” entrance? 
Entrance to the East Side Boiler Works. 

COURT: Do you mean west or east? 

Mr. PLATT: West, of the entrance to the East 
Side Boiler Works. 


©. Was there one or more men? 


3) 
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A. 1 couldnt say whether one or more; I saw 
some one coming down there. 

©. Coming toward you? 

A. Coming toward me, yes, sir. 

©. Now, what have you to say about the noise the 
truck was making? 


A. Well, it was making considerable noise, be- 
cause when running on low it makes more noise than 


ordinary, and it had an open exhaust pipe, about that 


big around, I guess, and exhausted straight through. 
(illustrating. ) 
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Q. What sort of a noise does an open exhaust make? 

A. Well, I couldn’t explain it; you hear an open ex- 
haust coming up the street most any time—going up hill. 
You have heard an automobile truck; that is the kind of 
noise it makes. 

©. That is the kind of a noise that it makes? 

A. Yes, sir. 

Q. Now, did you observe at that time anybody other 
than this man or more than one man that you saw ap- 
proaching on the west side of this opening leading into 
the East Side Boiler Works? 

a Noy site 

©. And what is the next thing that you knew of this 
accident’ 

A. Well, after I glanced up and saw this person com- 
ing down the roadway, I began—1i dropped my eyes to 
the roadway, didn't pay any more attention to him; he 
was coming on the right side of me. When I got oppo- 
site the door, where I thought I could make the turn, 
T swung in. 

©. How close were you running to the north rail- 
ing as you ran along? 

A. Was running as close as I could get without rub- 
bing the railing, and also hitting the planks along side 
this. 

Q. Now, the man was approaching you on the right 
side? You mean he was on the right side of the read- 
way, or your left side? That is, he would have passed 
you on the inside? 

A. Yes, he would have passed me on the inside. 


QO. Now, you say this car was about 19 feet long ¢ 
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A. Yes, sir. 
©. Do you know how far these angle-irons extended 
out beyond? 
Well, they was from thirty to thirty-one feet. 
All told? 
Alltcalch 
So they would project out 12 or 13 feet? 
Yes, sir. 
When did you first know that anybody had been 


OO PO Pee 


struck by the angle-irons? 

A. Well, I didn’t know it until I had turned around; 
after I had stopped and I started to back and I turned 
around and some-one was hollering; I got off my truck 
and went down and this captain said to me: “you done 
that 
then that I had hit any one, and so I went around behind 


you done that,’ and I wasn't aware of the fact 


the truck, and a lot of people was running down below, 
so I looked over the rail, and saaw— 

©. That was the first that you knew— 

wx ‘UiWat is the frst that | kiew, yes. 

©. That an accident had happened. Now, this road- 
way at that point is about twenty feet wide, isn't it? 

A. Yes, sir, just about, I guess. 

Q. Now, is it possible to turn a nineteen-foot truck, 
with angle-irons projecting twelve feet out of it into that 
roadway—into that entrance to the Boiler Works, with- 
out backing? 

Lee ect its Tot 

©. And as you made that turn, about where was the 
irent end of your car, that is the right wheel, for in- 


stance? How far from making the entrance were you? 
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A. Well, the right wheel was about two feet the 
other side of the board; it hit the bumper about three- 
thirds of the way. 

©. Did it hit hard or— 

A. No, sir, it came very easy against the boards. 


Cross Examination. 
(Questions by Mr. ST. RARNER): 


How old are you, Mr. Kelly? 
A. Twenty-three. 
Q. When did you first commence the use of one of 
these large auto trucks? 
A. When did I which? 
Q. When did you first commenee to use one of these 
large auto trucks? 
When I was in Spokane. 
Who for? 
The Columbia Garage. 
Now, how long did you use it? 
Well, I didn’t use it exactly any length of time. 
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1 used them in running in and out of the garage, and I 
used them for general purposes around the garage. 

Q. For how long? 

A. Well, I couldn’t say in all; I used them every day 
as far as that is concerned, while I was there. 

QO. You didn’t use it for running around the streets 
and delivering goods, did you? 
No, sir. 
Now, when did you next use one? 
When I worked for Hess & O'Brien. 
How? 


1 >O > 
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Working for Hess & O’Brien. 
Where? 
Across on the East Side—Union avenue. 
When was that? 
Last spring. 
A large auto truck? 
Yes, sir. 
How long did you use that? 
Well, I used that all the time I was there. I was 
there about three weeks, I guess. 
Q. Three weeks? 
fee West cit 
©. What did you use it for? 
A. Same as I did up there; was general man—tune- 
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up man. 
©. Around the garage? 
A. Around the garage, yes. 
Q. You didn’t use that ever delivering goods around 


coercity? 
a No, sir. 
©. How? 
A. No, sir. 


Q. Did most of your work, as a mater of fact, inside 
the garage, didn’t you? 

A. Yes, sir, except— 

©. As machinist? 

A. Generally, except when I took cars out on the 
road; took cars on the road in order to tune up. 

©. Yow mean by “car” automobile? 

A. Yes, sir, automobiles. 

QO. Auto trucks? 
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A. Auto trucks. 

QO. When did you next use an auto truck? 

A. Working for the Pacific Hardware. 

QO. Working for the Pacific Hardware? 

A. WES, Sit. 

O. Now, that is the first time you ever used an 
auto truck tor the purpose of delivering goods about the 


city? 
&. es, sir. 
©. That is a fact, isn't it? 
A. Yes, sir. 


©. When was that you commenced to work for them? 
A. For the Pacific Hardware? 

®. Y¥es. 

A. Why, in March some time. 

©. What time inMarch? 

A. I don't know. I didn't put down the date. 


QO. Now, the company knew that was the first time 
you had ever used one of those auto trucks for deliver- 
ing goods? 

A. Yes, sir. 

©. And the traffic manager knew it at the time you 
went to work for him? 


A. Yes, sir. 
Q. That is a fatty istit ae 
A. Yes, sif. 


Q. And they knew at the time you were not licensed 
to act as a chauffeur? 

A. They did fot, Me»si. 

Mr. PLATT: I object as to whether or met trey 
knew. 

COURT: It is admitted in the pleadings; I don't 
think it 1s necessary. 
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Mr PLATT: It is immaterial anyway. 

Q. You say that this truck that you were using was 
nineteen feet in length? 

A. Yes, sir. 

©. Now, how much in length was the body—the bed 
of the truck? 

A. ‘Fourteen. 

 TEounrcen feet? 

A. Yes, sir. 

Q. Now, the steel that you had on there, or these 
angle-irons reached merely to the front of the bed of 
Prentice chidithey natr 

A. They did not. 

@: Aiihere did they reach 

A. They reached clear through to the front of the 
engine. 

To the front of the enngine’ 
Wes sir, to thetiront™ miheenenc: 
Weren't these angle-irons on the bed of the truck? 


Yes, sir. 


OP OPO 


Describe to this jury what was beyond the bed 
of the truck in front. 


i. Inerronir 

©. Mes. 

o.  Dievemeine yes in front. 
iO) Uherenome: 
i. eSs 

Q. Now, what portion of the body of the truck did 
that cover, in width? 


A. Which—the engme? 
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6S: 
It cover about, I should judge, about 4% feet; 


the engine 1s that wide. 


QO. 


And how high was the engine from the bed of 


the truck? 


FiO PO PIO PO PO DO > 


The engine wasn’t on the bed of the truck at all. 
How high was it above it? 

Above the bed of the truck? 

NCS: 

Why, about two feet. 

About two feet? 

Nesmcin. 

And abaut how much 1n width, you say? 

Which, the engine? 

Yes. 

The engine is about four feet, yes, sir. 

Now, how wide was the bed of the truck? 

Why, the bed of the eruck is about, [ should judge, 


about six feet. 


iO FO PO PO 


About six feet? 

Yes, sir. 

What kind of a truck was it? 

Wilcox. 

Wilcox truck? 

Yes, sir. 

now, you knew at the time, 


Now, you say that 


did you not, that you were operating a truck with angle- 
irons protruding behind it, the truck and angle-irons 
about forty-four to forty-six feet in length, did you not? 


A. 
Q. 


I don’t think so, no. 
How? 
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A. No, sir, it wasn’t that long. 

©. How long was it? 

A. The truck was nineteen feet, and the steel was 
thirty to thirty-one feet, and the steel projected, the end 
of it, right to the nose of the engine, so that cut off nine- 
teen feet right there. 

©. You are positive of that, are you? 

, Sitessir, ane 

©. And you say that when you were operating your 
machine toward the west, on that roadway, that you saw 
a man coming from the west towards you? 

A. Yes, sir. 

QO. Didn’t you see two men? 

A. No, sir, I can’t say whether I saw two men or 
one man. I saw some-one coming. 

Q. And you say that man was west of the opening to 
the Boiler Works? 

A. Yes, sir. 

OQ. That is west of the opening that you after- 
wards attempted to pass through? 

A. Yes, sir, on the other side, west of it. 

Q. Now, was there anything on that roadway to ob- 
struct your view to the west, as you were operating this 


truck there? 


ee Nowa 
Q. Nothing whatever? 
me Nowsir. 


Q. Was there anything to prevent you seeing two 
men standing there? 
ae Noteat alll 


©. The day was clear, was it? 
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ee ‘Wes esir. 

@ Ae that tumer 

A. Yes, sir. 

Q. Did you look to observe whether there were two 


menmiere or not? 
No, sir. 
You paid no attention to them? 


A 
Q 
A. Ididn't see any oneme 
©. oy? 
A. I didn't see anyone standing along the rail or arv 
other place. 

QO. Isay you paid no attention to it. 

A. Me, sim? ] didnt 


QO. To whether or not anyone was standin by the 


he No, sir. 

©. You didn't look to see if any one was standing ly 
the rail? 

A. No one standing at that time by the rail. 

©. How close did you pass these two men when yt 
attempted to turn into this opening of the Boiler Works? 

A. Well, if these two men were standing right 
there when I turned in there, they would have got 
their toes run over, because I was hugging the rail. 

Q. Then you think they were not standing there, 
do your 

A. At that tame, pes, Same 

©. The time that you attempted to turn your me- 
chine into the opening of the Boiler Works, vou think 


that these men were to the west of the gate opening, 
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do you? 

A. Yes, I think they came in,; as I turned, they came 
in towards me. 

QO. Well, will you explain to the jury how you struck 
them. 

A. Well, the way I think it happened, as I turned 
in—I saw some one coming down the plank road, and 
they must have kept on coming as I came, and as I 
turned in they was just about opposite where the steel 
would strike them; as I turned in, the tseel swung around 
and caught these two gentlemen. 

OQ. Now, how far did the steel swing around? Did 
it reach the railing? 

Yes, sir. 

On the north side of this roadway? 

Yes, sir. 

And did it reach across the railing? 

Y@s, Gir. 

Did you see where it struck the plank? 

Yes, sir. 

Where was that plank located when you struck it ? 


It was located a little below the door, as far as I 
can remember. 


a ae. Oe > 


QO. A little below,—what do you mean, cast or 
west? 


A. Towards the east. 

©. Towards the east? 

A. Yes, sir. 

Q. Did you notice an opening there near where that 
plank was? 


AS Not until I struck—not at that time. 
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QM. Did you notice where your steel had struck and 
splintered any of these planks? 

A. No, not that they splintered, because I pulled the 
plank back myself. 

©. How far was it protruding over the railing when 
you pulled it back? 

A. Half way, I guess. 

©. How long was it? 

A. About twenty feet. 

Q. What size plank was that? 

A. Ajout four by twelve: 

©. And was it green material? 

A. I couldn’t say. I am not a judge of material at 


(). Pretty heavy, wasn't 4tr? 

A. Yes, sir. 

©. And your machine, that is, its overhang, this iron 
that you had protruding behind, struck that as you at- 
tempted to go into this opening, and knocked it nearly 


half way over the railing? 


re Yessir 
©. Is that tamer 
ye Ve. sib 


©. Now, your theory is that at that tinre, these men 
were at the west of that place? 
Yes, sir. 
Istettlaat at? 
Yes, sir. 
You want these men to believe that? 


aS tO > 


The men were to the east of the planks. 
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Q. Was east of the planks? 

A. Didn’t you just say these planks were to the east 
of the opening? 

A. East of the opening, yes. 

Q. Didn't you say a while ago, or did I misunder- 
stand you, that these men were to the west of the open- 
ing? 

A. No, sir, east of the opening, too. 

©. Then you have made a mistake, then, as I under- 
stood you. You mean now, then, that the men were 
standing to the east of the opening to the Boiler Works, 
do your? 

Ay ES, Sine 

Q. Now, how far east? 


A. Well, I don’t know exactly how far; couldn't say 
at all. Never measured how far it was. 


©. Now, when you passed them, if they were to the 


east of the opening, how far were you from them when 
you passed them? 


Mr. PLATT: Witness has testified, if you Honor 
please, that he didn’t see them as he passed them at this 
point of contact. He only saw them as they were ap- 
proaching and has been giving his theory of how the 
accident happened. 

COURT: He said he didn’t see any man along the 
railing; he said he saw a man approaching him as he 
went down, and he gave his theory that these men must 
have walked in there, or come in while his auto truck 
was turning. 


Mr. PLATT: That doesn't vary much from the the- 
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ory of the plaintiff. They said they hadn't been there 
but a moment or two. 

QO. Well, where you went to turn into this open- 
ing, how far were you from the railing on the north side 
of the roadway? 

A. Iwas as close as I could get without hitting the 
planks. 

QO. How close? 

A. Well, about fourteen or sixteen inches. 

©. How close did you pass to these planks? 

A. Well, I passed pretty close to them. I don't know. 
1 didn't glance down. 

©. About how much. 

COURT: He said fourteen to sixteen inches. 

That was irony the wailiyes, sie 

That was from the rail? 

Yes, sir, and this plank is twelve inches wide. 
They were on the inside of the railing? 


> 10 P10 > 


They were right next to the railing, yes, sir. 

JUROR: You say you were going in there on the 
second gear, you call it? 

A. I was going in on low. 

JUROR: Two-and-a-half miles an hour, you say? 

A. Yes, sir. 

JUROR: Was it necessary to go in with power on. 
\Were you using power ? 

A. I was using power. 

JUROR: Up grade? 

A. Exactly up grade, no. Level plank road. 


JUROR: How short a turn can you make with vour 
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truck? Can you turn at a right angle, in that roadway? 
In other words, can you run right opposite the door and 
then make the turn? 

A. No, sirel cannot. 

JUROR: How short a turn can you make? How 
soon have you to turn to get in? 

A. Well, about as the end of the truck gets opposite 
the end of the door, by pulling way out, I can make the 
turn without any angle-iron on, but you have to go very 
slow. 

JUROR: Did it occur to you that the steel would 
swing around and strike the railing? 

A. Yes, sir, that is one reason I made a big turn and 
pulled out; in order to stop and back and get another 
Square tun. 

JUROR: Did it occur to you in hugging the rail 
your steel would be more liable to strike in making a 
swinging turn? Had you turned square, wouldn't it 
have been easier? 

A. No, because I couldn’t have made a turn, if I 
pulled to the centre of the road there. 

JUROR: Couldn't you get through the door way on 
an angle or is it so narrow that you had to go straight 
through 

A. You could have went through on an angle, but 
not a right angle; you can go through there on about 
45 degrees. 

JUROR: You wouldn't have to make a square turn? 

A. No, sir, don't have to make a square turn. The 
door is only sixteen feet wide. 
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JUROR: How wide is the truck? 

A. Over all about 8 feet. 

JUROR: Was these planks piled up on the drive 
one tier of planks or more? 

A. Ope tier, yess, 

JUROR: Did you see these planks as you were op- 
erating towards them? 

A. Yesyesit: 

COURT: Did you expect the angle-irons to hit the 
planks ? 

A. No, I didn’t expect it to hit the palnks. 

COURT: You intended to maneuver your machine 
so the angle-iron would not hit the planks? 

A. Well, I didw’t expect it te tit the planks, no. 
1 couldn't judge exactly how far it would come out. I[ 
knew it would come pretty close to the railing, and I 
didn’t want it to hit the railing, either. 

COURT: You were intending to get around with- 
out the angle-iron hitting any obstruction there? 

A. Yes, sir, and also to keep from hitting the cor- 
ner as I went in through the door. 

JUROR: Had you ever been in there with a truck 
before? 

A. Yes, sir. 

JUROR: Did you think of the striking of these 
irons on the railing and boards close to the doorway, 
or did you make a faulty curve? 

A. No, sir, I didn’t make that kind of a curve because 
I had been in before and knew just how to get in. 


JUROR: Do you always miss the door two feet and 
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run back up? 
A. When I had nothing on, yes. 
JUROR: Do you remember whether you had, at an- 


cther time, broken this railing? 


A. No, sir. 
COURT: You had been in there before? 
A Wesesim 


©. How many times had you gone in there prior to 
this with long angle-iron on? 

A. Why, I went in there with long angle-iron on— 
I can’t say, but I made an average of about four trips 
a week. 

©. How many times had you gone in there with 
long angle-iron on, thirty or thirty-one feet long, as 
you say? 

A. Well, I had been in there with long angle-iron 
two or three times. 

@. Petogesthat? 

A. Yes, sir, but it wasn’t unloaded there. 

©. Where was it unloaded? 

A. It was unloaded at the Perfect Concealed Bed on 
Union avenue—64 Union avenue. 


©. You say this truck was geared in three gears? 

A. Yes, sir. Three gears forward and one backward. 

QO. Now, what is the limit of the low gear? 

A. Five miles an hour. 

QO. What is the limit of the second? 

A. Well, it will go about twelve—from twelve—just 
about twelve miles an hour, I should judge. 


What is the limit of the third? 
Why, the third can go thirty miles an hour. 


> iO 


. 


~~) 
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QO. Are you acquainted with Francis Johnson, who 
works for Kelly-Thorsen & Company? 

A. No, am not acquainted with him. 

©. Do you know him? 

A. Have seen him. Have delivered goods there sev- 
eral times and seen him. 

QO. Did you have a conversation about two or three 
days after this accident, when you were delivering some- 
thing at the Kelly-Thorsen place of business? 

A. Well, I had a little conversation with him most 
every time I went there. 

Mr. PLATT: t& the Coust tplease, I think gate 
Honor ruled thet is not a part of the res gesta. 

COURT: It is not cross examination here either un- 
less you are laying the ground for impeachment. 

Mr. ST. RAYNER: That is what it was for, your 
Honor. Witness has testified he didn't see any one 
standing at that place. I want to show that he told this 
man he did see two men. 

COURT: Well, you may put the question there as an 
impeaching question. 

Q. (Read) 

Mr. PLATT: As J understand this 1s not for the 
purpose of binding this defendant by any admission, as a 
part of the res @esta. 

COURT: No, merely an impeaching question. 

QO. Did you have any conversation with Francis 
Johnson, two or three days after this accident, at the 
business house of Fisher-Thorsen & Co.,—Kelly-Thor- 


sen & Co., when you were delivering goods there ? 
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COURT: Hehas already said he had a conversation. 

Q. Did you, at that time, tell him that when you were 
operating your truck towards the west on that roadway 
that you saw two men standing there? 

ee ladder 

Re-Direct Examination. 

Q. Do you remember what you did say to him? 

A. He asked me in regard to the accident, and I 
didn’t say very much to him about it at that time. 

©. Now, with reference to this roadway and these 
tour times a week that you had been in there for some 
little time, had you noticed any pedestrians on this road- 
way? | 
A. Not standing along there, I had never, no. 

©. You had seen some walking to and fro? 

ieee Ses) Silt. 

OF Now mwithiteterciteeito tWevexieriemcethat you 
had in Spokane, in operating an automobile truck, you 
as | understand you, that you were tuning 


say that 
up man there? 


A. Yes, sir. 


Q. ‘Now, with refernece to that work in connection 
with automobile trucks, what did you do with them? 


A. Why, I would take them out according to what 
kind of trouble they had—whether magneto trouble, 
carburetter trouble, or engine trouble. Would take them 
out—would go out on the street with them to find out 
and while doing so would fix the trouble; whatever it 
was, 1f it could be, fix it there, and if I couldn’t—if any 


adjustment, had to bring it inside. 
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QO. How long were you engaged in that kind of work 
in Spokane? 

A. Why, I was there, I should judge, for two years. 

QO. And in going in and out of the garage with these 
large automobile trucks, did you have to make door- 
ways, these ordinary narrow doorways, that they have 
in and out of garages? 

A. Yes, sir, I had to back the trucks out of their-lines 
and come through a doorway into the main entrance 
and from there out into the street. 

©. And had been doing that for two years in Spo- 
kane? 

A. WW esmeeir: 

©. Then you went to work for Hess & O’Brien on the 
east side? 

mm, Wes, Sir: 

©. Amd didthessaniemiere: 

A. Did the same there; two doors there and harder 
to get in. 

JUROR: How long did you continue to work for 
this company after the accident? 

A. Until June 6th. 

©. You are not now employed by the defendant, the 
Pacific Hardware & Steel Company? 


A. No, sir. 
©. And haven't been since? 
A. No, sir. 


(Witness excused. ) 


JAMES BROWN, a witness called on behalf of the 
defendant, being first duly sworn, testified as follows: 
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(Questions by Mr. PLATT): 


Mr. Brown, you are a photographer of this city, are 
you not? 

A. Wes 

Q. Did you go over to the elevated roadway running 
from East Water street out towards Supple’s dock, in 
March last, at the request of my associate, Mr. Fales, 
to take some photographs 

A. Y¥eeR 

©. I hand you a photograph and ask you if that 1s 
one of the photographs that you took at that time? 

A. Yes, sir. 

©. And that is from Water street looking west, is 
it? 

A. Shooting down this way, toward the river. 

QO. This is west, toward the river. Now I will ask 
you, Mr. Brown, to look at the one I now hand you, and 
will ask you if this was taken from the opposite direc- 
tion? 

A. Shooting this way. 

QO. Yes, looking toward the east; and I hand you a 
third one and ask you if that one is taken looking tow- 
ard the north? 

A. That way, yes. 

©. And I hand you another one and ask you if that 
one is taken immediately beneath the one that I last 
handed you? 


A. Looking down to the ground. 
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Mr. PLATT: I offer these four photographs in evi- 
dence. 

Mr. ST. RAYNER: When did you take those photo- 
graphs, Mr. Brown? 

A. I don't remember the date; it is on the book. I 
could easy find out by telephone down to my wife. 

Mr. ST. RAYNER: How long after the accident? 

A. Well, I don’t know; he called me to make them. 
I don't know how soon. 

Mr PLATT: Thewext day 

Mr FALES: It was probably two or three days af- 
ter. 

Mr. ST. RAYNER: You dont know as to whether 
these planks that appear in this photograph were there 
at the time of the accident? 

Mr PLATT: This witness doesmt. We will ofier 
ather eveidence on that point, to show that they were. 

Mr. ST. RAYNER: 1! object, your Honor, unless 
they show that these planks were there at the time. 

COURT: I understand these were taken two or 
three days after the accident. 

Mr. PLATT: A couple of days after. 

COURT: That is some eveidence going to show that 
they were there, and they can call other testimony to 
show that is the condition that the bridge was in at the 
time. 

Mr. ST. RAYNER: They evidently have changed it 
from the time of the accident, because there is no rail. 

Mr. PLATT: The rail had been put in before we got 
the photographer there; I don’t know who put that in. 
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COURT: These will be admitted with the under- 
standing that the condition will be shown. 

(Thereupon said photographs were received in evi- 
dence and marked “Defendant’s Exihibits 1, 2,3, and 4,” 
and are attached hereto and made a prat hereof.) 

No Cross Examination. 

(Witness excused. ) 

RAYMOND R. WHITNEY, a witness called on be- 
half of the defendant, being first duly sworn, testified as 
follows: 

Direct Examination. 
(Questions by Mr. PLATT): 

Mr. Whitney, where do you reside? 
At Eleventh and Clay streets. 
dias this Cig 
In this city. . 

And what is your business? 


A surveyor and draftsman. 


Om Og oe 


I will ask you, Mr. Whitney, if you have made a 
survey and a map of the elevated roadway leading from 
the west side of East Water street, west out to and in- 
cluding Supple’s dock, showing its relation to East 
Water street, and what would be the centreof East Yam- 
hillctreet if “extended? 


(ie Ves, sit, | made such a survey. 

Q. I now hand you a blue print and ask you if that 
is the blue print map made by you, and if the blue print 
was made by you from the tracing? 

A. Yes, sir, | made the survey and the map was made 
under my direction. 
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Mr. PLATT: We offer this map in evidence, with the 
measurements. 

Mr. ST. RAYNER: This is rather a complicated 
matter, your Honor. 

COURT: Is that roadway in Yamhill street, if ex- 
tended? 

Ee Maes: 

COURT: ‘On@phat parte 

A. South side. 

COURT: That is the south side of the street. 

A. The roadway is practically the south curb line of 
Yamhill street extended, the centre of the roadway; 
its not quite parallel. 

COURT: The roadway extends south of Yamhill 
Sureet ? 

A. No, a twelve foot curb on Yamhill street, south; 
would be twelve feet south from the curb line to the 
property line; the south edge of the roadway 1s practi- 
cally the south line of Yamhill extended. 

COURT: That is about half the width of the street? 

A. No, the roadway is something like 21 feet wide 
—20 feet, and eight-tenths. 

COURT: How wide is the street’ 

A. Sitty feet avide: 

COURT: So this is about half 
third? 

A. One-third, yes. 


Mr. ST. RAYNER: I see no objection to it; the jury 
will be able to observe it by seeing it better than from a 


a little over one- 


a mag), | expect. 
(Thereupon said blue print was received in evidence 
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without objection and marked “Defendant’s Exhibit 5,” 
and is attached hereto and made a part hereof. ) 

Q. Now, Mr. Whitney, will you point out to the jury, 
the width of the entrance to the Boiler Works on this 
—the scale is too small. 

A. It shows at this point here; 16 feet wide; this is 
west, toward the river. 

©. The entrance is sixteen feet wide. Now what is 
the width of this roadway from East Water street west 
line into the Boiler Works? 

7. Thre length of it? 

Q. The width of it? 

A. 21 feet and nine-tenths. 

Q. That entrance that you spcke of, 16 feet wide 
there, is the entrance through which, going towards the 
south, leads to the East Side Boiler Warks? 

Pee eS) sir, 1 does, 


Cross Examination. 
(Questions by Mr. ST. RAYNER): 


How wide is the roadway from the lower board or 
railing board on the right side of the road to the other 
board, or foot board on the left side of the road at the 
entrance to the Boiler Works? 

A. Joists, two, twelve inches apart; a 12 inch board 
this side, without any casing on the door at all and a 
twelve inch board on the other side, so just 16 feet in 
tiiesclear, 

Q. Well, a four or five inch railing on the south side? 

A. That is on the roadway? 

©) «Wes. 
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A. Wihere is a six imei Wading. 

Q. What is the distance between the board, the out- 
side of that railing on the north side and the board on the 
south side of the roadway at the entrance? 

A. It 1s practically 21 feet from the outside railing 
to the building. There isn't any railing on the south 
side of the roadway at all; the building runs along there. 

©. Jam not asking for outside the railing; [ ask in- 
side the railing. 

A. There is a six-inch railing and a six-inch guard; 
that is, vou take perpendicular from inside the railing 
down to the roadway, and a six-inch guard along side the 
roadway, that would take one foot off the width. 

©. So that it would be less than 20 feet in width? 

|| GES: 

JUROR: When did you make this survey ? 

A. January 3rd. 

Re-Direct Examination. 

Q. Now, this railing that runs along, Mr. Whitney, 
on the north side is 4x4 material, is it not? 

A. It is 2x4—no 4x4, right on top,—4x6 it 1s. Six 
inch wide railing. 

Q. Then the coping, that is down next to the plank, 
that 1s 4x12, isn’t 1t? 

A. Next to the plank, the guard? 

©. The guard. 

A. No, it is six mches wide: 

(). 4x12 material fastened on the outside, or +x6 
resting right on top? 

A. Resting right on top—I couldn't swear whether 
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resting on top or not, but six inches wide and sticks up 
about six inches above the planking of the roadway. 

Q. That is what I want, the height of the coping. 

Be = Yaes. 

Q. You think about six inches? 

A. Sibeiiielies: 

(Witness excused. ) 

JACK McDANIELS, a witness called on behalf of the 
defendant, being first duly sworn, testified as follows: 


Direct Examination. 
(Questions by Mr. FALES): 

What is your present business, Mr. McDaniels? 

A. ITamin Meier & Frank. 

©. Who did you work for prior to that? 

m™ 1 worked for the facihe Blardware & Steel Co. 

©. What time did you go to work for the Pacific 
Hardware & Steel Co. 

A. I think I went to work for the Pacific Hardware 
& Steel Co. about the latter part of May or the first of 
June—TI think about the fifth of June. 

QO. What did you do for them? 

A. Drove a Wilcox truck. 

Q. Who drove this truck prior to you, do you know, 
tor the company? 

A. Aman by the name of Kelly. 

©. Will you describe this truck? 

A. Why, it was a four-cylinder truck and very long 
and quite wide. It was about—guess it had about twen- 
ty foot bed. About twenty foot along the bed 


was 
something like that, and about six or eight feet wide. 
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QO. Did it havea top or not? 

Poe BY Geesiie 

Q. Will you state the condition of the truck when iz 
was turned over to you? 


A. Why it was in pretty bad condition—and 

QO. Well, did it have an exhaust? 

A. No sir; it had an exhaust pipe but no muffler on 
it. 

©. I mean a muffler? 

A. No, sir. 

©. Have you made any deliveries with this particn- 
lar truck to the East Side Boiler Works? 

A. Yes, several. 

QO. How many? 

A. On an average about four or five times a week. 

©. Will you describe to the jury the method of going 
into this particular roadway off of Water street and into 
the doorway? 

A. Why, on leaving Water street I generally had to 
shift into low gear, which is for pulling slow, because 
it was very narrow there and a dangerous place to get 
into, and hit the turn there that you had to make just 
after leaving Water street; that you had to take slow; 
and with ordinary load there you would have to shift 
onto low gear. You could do it with intermediate gear, 


but you were running chances because the place was so 


narrow; when you put it into high bear—the door went 
like that (illustrating) you would have to give some 
speed so she would pull therefore had to shift mto low 


eear and had to take it slow there. A man was running 
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chances on making anything over four miles an hour 
vere. 

Q. What speed will this truck run at on the low 
gear? 

A. Why, it won’t exceed over about—I wouldn't say 
for sure it would go over four miles an hour. I 
wouldn’t say for sure. 

©. That is at—the speed of the low gear? 

A. That is about it. 

©. Does this truck make more noise running on low 
gear than it does on any other? 

Yes: 

And upgrade, it gives more noise? 

More. 

Describe in what way it makes more noise? 
More tention on the gear. 


O PO pO > 


What different noise does the engine make on 
low than any other? 

A. Considerable faster explosion and a little louder. 

Q. Either running on low or high or intermediate, 
describe the noise that this particular truck makes or did 
inake? 

A. Well, now, in pulling on low the explosions were 
taster because the gears were smaller. 

©. Did you ever drive any other truck? 

A. Yes, sir. 

©. Did this particular truck make more noise than 
the ordinary truck of this size, or less? 

A. Considerably so. 


QO. What was that due to? 
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A. Due to the fact that it was out of repair and that 
there was no muffler on the exhaust pipe; had a wide 
open fire. 

QO. Did you ever have any trouble on account of not 
having a muffler? 

A. Yes, sir, | was ordered by the police deparanent 
—Offhcer Simms up in front of Chanslor & Lyon's to 
have a muffler put on. 

QO. Why did they object to the lack of this muffler ? 
caused so much 


A. Because it made so much noise 
disturbance. 

Q. Will you describe to the jury what was necessary 
tor you to do with your engine in order to make the turn 
into this doorway leading to the East Side Boiler Works? 

A. Ihad to idle the engine and shift off to low gear; 
couldn't make it any other gear; absolutely couldn't be- 
cause we had to back up there several times and every 
time went up there with angle-irons always had to back 
in—go forward a way and back—make two or three dif- 
ferent backings up there before I could make the en- 
trance. 

QM. Is it possible to run down that roadway at twelve 
or fifteen miles an hour and make that turn? 

A. Well, Iam sure I wouldn't care to do it with that 


truck because it was almost as wide as the entrance was 
with 


itself and a man with a truck of the size of that 
big massive truck like that it would be hairbreadth for 
him to try a thing like that. 

Q. What would happen to you if you did run there, 


and running hit that doorway—running at that rate of 
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speed ? 

Mr. ST. RAYNER: I submit that is not proper. 

GOURD, I thigietieig proper: 

A. Why, a man when he wants to make a turn, he 
couldn't possibly make a turn going that fast; he would 
have to slow down at least. He would just have room to 
make the turn just about as slow as you could idle the 
engine down and keep it still going—that is to make the 
turme 

JUROR: When you make that turn did you figure 
on letting your right front wheel miss the doorway a 
couple of feet before backing or did you pull it directly 
in front? 

A. Well, the door stood something—when you made 
ihe turn going west like this, then the entrance into a 
sort of boiler shop there, go past a big furnace there, 
go due west like that—come down the back you know. 

JUROR: Before the doorway? 

A. No, no. Just run right up and just about hit 
corner wise like that and still hug to this side close as 
you could so to get a better spurt. 

JUROR: If you went wide the wheel would have 
hit the corner? 


BN CS. 
JUROR: How much, two feet or three feet? 
A. If I went straight ahead, would have run right 


into that furnace there; the furnace sets right there. 
JUROR: I mean when you undertook to go through 


the door you first pull up and pull a little past so when 
you back and swing the front wheels to get in front of 
the door way, it would swing you up in front of the 
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door? 

A. No, you couldnt make that without backing; 
would hug as close as I could to this side and back up and 
go ahead again. 

JUROR: Then you pulled the front wheels a little 
past the door, did you—half way—two feet—something. 
In case here is the door— 

A. I would hit it just about—say about here; that 
much of the truck that would be up against the door. 

JUROR: And swing and back the truck? 

A. Ye8, sit, and would swing the wheels like that; 
} would dish the wheel lke that and back up and 
sometimes with angle-iron would have to back up may- 
be fifteen or twenty times backing that way to try to get 
into the entrance. 

JUROR: How much back at a time? 

A. About that far (illustrating). 

JUROR: And swing again? 

A. That is the only way I could do it. 

JUROR: Could you drive in there if you didn’t have 


angle-irons on the truck? 
A. No, sir. 
JUROR: Couldn't get in without backing it any 


time? 
A. Generally had to back pull in front of that fur- 


nace and I have come just within a few inches—or just 


a little bit in front of that furnace. 
JUROR: Why should the angle-iron make any dif- 


ference? 
A. Because it will hit the building. Part of the 
angle-iron sticks out in front of the truck and part of it 


back. 
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Cross Examination. 

QO. How long after this accident on the 25th of 
March, 1911, was it when you commenced to operate the 
fiviek that youlmtnerrercmmme 10° 

A. If I remember right I went to work for the Pa- 
cific Hardware & Steel Co. the 5th day of June. 

QO. The 5th of June? 


e 
rw 


A. Yes, sir. 
OQ . 1Subly 
A. Yes, sir. 


QM. And this truck that you were operating, do you 
know whether it was the same truck that Harry Kelly 
was operating? 

A. Iknow exactly it was, sir. 

QO. You know it was? 
ip ice Sileecentaiii owen 

©. How do you know that? 

A. Because | live right on the same street that the 
hardware company was on and had known Kelly all the 
time and saw the truck every day of my life and rode 
on it several times. 


©: What kind of a top did it have? 

i 2 erent bie, hich; sqmmre top aid the front of 
it had a sort of a cap in it a little bit like that and on 
Ovenmlerenoime: 

©. How wide was the engine part of it? 

Ev.) Clete tome 


QO. No, the engine? Where the engine was in front 


ow 


of the truck? 
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The engine was about that wide, sir (illustrat- 


How wide was the bed of the truck? 

In the front? 

Front or behind, back of the engine? 

Back of the engine, the bed of the car, I would 


Q 

B 

Q 

ae 
say was about six or eight feet. 

©. Six or eight teem 

A. Yes, sir, I wouldn't say for sure, which. 

©. What ton truck was it? 

A. If ] remember right 1t was three and a half or 
four—something like that, I wouldn't say exactly. 

©. You don’t know whether the muffler had been 
removed from it at the time that you commenced to op- 
crate it, or not? 

A. Iknow there was no muffler on it when I took the 


truck. 
©. ‘At the time that you took it? 
A. No, sir. 


as ttre 


Q.. Would this machine make any noise 
noise on the intermediate gear as it would on the low 
gear? 

A. Why, at an ordinry speed it would not, but if 
you went to go any higher speed or pulling on a hard 
pull, why it would make just according. 

Q. Would make less noise on the high gear too, 
wouldn't it? 

A. Yes, less noise on the high gear. 

Q. And you would consider while operating that 


truck with angle-iron thirty or thirty-one feet in length, 
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that it would be highly dangerous to attempt to run in 
there, into that gateway, at a rate of speed from twelve 
to fifteen miles an hour, would you not? 

A. [Exceedingly so, sir. 

Re-Direct Examination. 

©. Could you do it without pushing the building 
down? 

A. You would have to 
chances on killing yourself or someone else around there 


as | said a iman would run 


and breaking your truck up; you couldn’t make the en- 
trance, it would be impossible to do it. 


Re=C ress Examination. 


©. In operating along there, going towards that 
gateway, would there be any obstruction or anything 
to prevent your seeing two men standing on the railing 
on the right hand side of the road going up? 

A. Well, a man has to watch his bearings there so 
close, watching going through that entrance there right 
down that dock he wouldn’t have much of a chance to 
look at it. 

©. I mean before reaching there—from the time 
that you— 

Pe \Vinen Twas on the street? 

©. From the time you started on the roadway from 
Water street, would there be anything to obstruct a 
view along that roadway so as to prevent you seeing two 
men leaning against the railing on the north side and a 
little east of the Boiler Works? As a matter of fact 
isn't there clear vision along there? 


A. I think there is, sir. 


250 Pacifie Hardware & Steel Co., 


QO. And nothing to obstruct the view, so that you 
could see from one end of that roadway to the other 
when you make the entrance on \Vater? 

A. TI think you could up ta the ‘entramee of The 
boiler shops but I don't know from there because I never 
paid any attention; but I know as you go in—I generally 
come across the Hawthorne bridge and come down that 
way because the streets were so badly torn up along 
there from Morrison street over, going in that way. I 
know going 1n there was sort of a turn right at the en- 
trance leaving the street and a little building setting 
there if I remember right; a sort of little shanty setting 
there and that 1s the reason this sort of turn was built 
in there in the entrance, if. I remeniber right, sir. I 
think that is correct. 

Q. But, after getting on to this roadway from Water 
street, there 1s an unobstructed view, is there not, for 
three or four hundred feet? 

A. Yes, sir, I think so, yes. 


Re-Direct Examination. 


Q. You say, however, that a man driving a truck 
would have his hands full and his mind on his business 
there ? 

A. He would have to, no matter how good a driver 
he was in the world; he absolutely wouldn't have no 
chance to look ahead there at all because he has just so 
wide a space there to go, and no time to look around 
any place at all; that is the way I always made the en- 


trance. 
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QO. How far ahead would the noise of this truck give 
warning on the elevated road there? 

A. From the complaints of people that lived 
around where J made the road, or traveled back and 
forth every day, it was four or five blocks; complaints 
that was turned into the the police department and into 
the Pacific Hardware & Steel Co. 

JUROR: You say this truck had a cover on it? 

A. Yes, sir. 

JUROR: It didn’t reach over the whole truck but 
just over the engine? 

A. Yes, reached over the whole truck. 

WeEROR: Clearback: 

A. Clear back. 

COURT: Mr. McDaniels, a truck of *>at kind, go- 
ing at the rate of twelve or fifteen miles a. nour, after 
it turned off Water street, could it be stopped readily 
before striking the entrance to the Boiler Works? 

A. It would depend on how heavy the load was, 
vour Honor; that is the way I would always judge; 
that is the way I judge, by how heavy the load I had on. 

COURT: What I was getting at is, how easy would 
it be to stop a truck of that kind with a load on, it going 
at the rate of twelve or fifteen miles an hour, after it 
made the turn off of Water street, going along toward 
the west. How soon could you stop an engine of that 
kind or a truck of that kind? 

A. In about thirty or thirty-five feet, sir. 

QO. Thirty or thirty-five feet? 


A. With ordinary sized load that I used to take in 
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there going at that rate of speed. 

QO. Twelve or fifteen miles an hour? 

A. That would be a pretty high rate of speed at that 
place. 

COURT: Did you ever go in there at that rate? 

A. Absolutely did not; never made more than four 
miles in my life on the entrance. 

JUROR: In shifting gear, don't you have to slow 
down, or can you shift right over? 

A. In shifting forward from low into high, why, 
after you get used to the motor you don t have to be 
so very careful about slowing down. 

JUROR: In shifting from high to low, don't you 
pretty near have to stop? 

A. Almost to dead still; many times have to stop ab- 
solutely dead still because the low gear is so small and it 
is whirling so fast and the big gear is not going so fast. 
You almost have to stop your engine dead still. 

JUROR: You say you knew this truck when Mr. 
Kelly operated it? 

A. Yes, sir, saw it every day of my life. 

JUROR: At the time Gr me accident ¢ 

A. Yes, sir. 

JUROR: And did it have a top on it at that time? 

A. If I remember right it did. 

JUROR: You say you have to slow down to slow, 
trom high to low—shut off the gasoline ? 

A. No, sir, you take the power of the truck away, 
the engine still going, but you shift your clutch low and 


that would take the propelling power away. 
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JUROR: You would do that in shifting from inter- 
inediate to low gear? 

A. Yes, sir, put my brake on and shift the clutch, 
which would release the propelling power of the engine. 

JUROR: In doing that, how far would you go be- 
tore getting the speed so you could change? 

A. When I went in there I generally stopped right 
at the entrance there and shifted into low gear before 
I went on the dock, because there was sort of a raise 
there; 1t would drop and then raise up there. 

JUROR: Incase you don’t stop, how far would your 
machine proceed, do you think, before your gear would 
change and the engines be operating and be pulling, 
again, 1f you released the power, before it again assumed 
the power? > 

A. Beg pardon, I didn’t understand the question. 

JUROR: You must necessarily release all power in 
shifting the gear? 

me Yes. 

JUROR: Then releasing from intermediate or high 
gear, while the machine is still running it would cover 
some distance before your power is resumed again on 
low gear; about how far would the machine run with- 
out any power—yust drift? 

A. I generally just put on my brake, right there. 

COURT: Does that stop the machine? 

A. Practically stops the machine. 

JUROR: You don’t have to stop the machine, do 
you? Isn't it a conmnon custom to go on and let the ma- 


chine drift a little ways and go on and go forward again 
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with a different gear? 

A. Not with a big truck lke that, with a small en: 
gine that was in it. 

JUROR: It is possible, isn’t it? 

A. Inever run any chances and try it. When I shift 
trom intermediate gear to low, I have to stop the ma- 
chine. 

JUROR: Do you know whether or not it is possible 
to do that without stopping? 

A. I know the gear would have been thrown out be- 
cause I tried it in making an entrance once before up to 
Covey’s Motor Car Co. in going up grade there to get 
into the entrance into the garage. 


Re-Cross Examination. 


Q. In making the turn in that place with long angle- 
irons protruding behind, you would have to make calcu- 
tations in reference to the angle-irons behind your truck, 
would you not? 

A. Yes, sir. 

Q. In order to know whether you could make the 
opening or not? 

A And also mf front. 

©. And also in front? 

A. Ys,sir. 

QO. And also to prevent hitting things in the swing 
of the angle-iron on the right side of the road, wouldn't 
your 

A. There was generally there in the road— 

Q. Supposing, for instance, going this way with 


your load and over there is the opening on the south 
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side; now, you have long angle-irons behind here; now, 
in making that swing going in that opening, you have 
to make calculations not only on the opening but also 
as to where those angle-irons will strike behind, do 
you not, in your sweep? 

A. There was never anything there to obstruct it, 
if I remember right; what I had to look out for inces- 
santly was the angle-irons when hanging over there, 
of it’s striking whatever you call it along the— 

Q. Railing? 

A. Yes, sir, a sort of raising there, because it was 
timber and hung down. 

©. But you would have to make calculations in mak- 
ing the turn as to whether you could get into the open- 
ing, by taking into account the length of the angle-irons 
behind the truck? 

A. Had to be more careful in front—nothing much 
behind; that angle-iron was limber and would bend, 
never had to bother that. In front had to be more care- 
ful, because there was a big boiler there. 

OQ. When you are making the turn, as you have de- 
scribed, the long part of the angle-iron, protruding be- 
hind, turns much more rapindly than the front, does 
it not? 

A. Yes, sir. 

Q. Now, then, if you have got sixteen foot of an 
overhang behind of iron, don’t you have to make calcu- 
lations as to how far that will sweep toward the railing 
on the right hand side of the road in making your turn. 

A. I have never made any sort of calculation about 
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that at all because there was never anything there that 
would matter, because we paid more attention to 
things that was valuable, which was in front of the 
truck, where this iron part protruded and nothing in 
the back that would matter if it did hit. 

©. But if you were hitting there and two men were 
standing by the railing and you had sixteen feet pro- 
truding behind, you would make calculations in mak- 
ing a turn as to how far that would sweep? 

EA... VES. 

Q. Soas to miss them? 

A. Certainly: 

JUROR: What are those angle-irons like? 

A. Shaped like that. (illustrating) Long limber 
iron. 

JUROR: How thick are they? 

A. Different thicknesses and widths. Run from that 
thickness there to a little ‘bitvor asthim thickness ;areiy 
long and mean to handle,limber. 

©. Do they drag on the ground to catch? 

A. Depends on how long it is. 

JUROR: Did you ever haul any that did? 

A. Yes, sir. 

JUROK: You have to get out and hold them back? 

A. They generally would slide, that is, slide along 
the railing and bend, and I wouldn't pay any attention 
to them at all; they were limber. The way they would 
eenerally do when they hit this, maybe they would slice 


five or six feet right on through. I had to pay atten- 
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tion to that boiler. There was sort of a big furnace in 
making the entrance in there. 

(Witness excused. ) 

DOCTOR GEORGE F. WILSON, witness called 
on behalf of the defendant, being first duly sworn, testi- 
fied as follows: 


Direct Examination. 
(Questions by Mr. Platt): 


Dr. You are engaged in the practice of medicine in 

this city, and have been, for a great many years? 
Pe I hame. 

©. You may state to the jury if you made an exami- 
nation, in conjunction with Dr. McGruder, of the plain- 
ibe Ly Momealin@thenieneh’ ot i iiie*of this last 
year? 

A. I -wouldn’t be certain of the date. I did make an 
examination some months ago. 

QO. Now, state whether you discovered during that 
examination any injury to the left lung? 

A. No, I did not. 

©. State with reference to the injury to the left arm 
—the large bone of the upper left arm, what did you 
find with reference to that? 

A. There was evidence of there having been a break 
through the bone. There was—the center of the shaft 
of the bone. There was a lump suggesting new bone 
formation that nature throws out to unite the ends of 
the bone. I judge the arm had been broken prior to that 


time. 
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©. Based on your experience, Doctor, what have 
you to say with reference to the passage of time as af- 
fecting the reduction of that new formation there so as 
to reduce that upper arm to its normal condition? 

A. Well, I think some of that new bone will be al- 
ways in evidence. That would not interfere with the 
movement, however. Where the bones are not abso- 
iutely in apposition, but overlap, Nature throws out 
inore new material to unite them and it is great many 
years before that entirely disappears, that new bone 
formation, but it does not interfere with the movement. 

©. Now, did you notice a fracture also on the same 
ieft arm at the wrist? 

Ax, al iid: 

©. And what did you discover with reference to the 
srowth there incident to the knitting of the bone? 

A. There had been a fracwire otis lareer home 
just above the joint and one end of the bone, in these 
cases, is usually driven down into the spungy lower end 
of the bone, and it was my opinion that the reduction 
had never been accomplished—that that bone never had 
heen pulled out; as a result there is some deformity and 
some considerable stiffness of the wrist. The movements 
of the wrist were impaired and I think of the fingers as 
well. 

©. Jn your experience, and what is your opinion 
as to an improvement in the use of that hand and wrist 
as time goes on? 

A. That improves up to a certain extent; sometimes, 


and frepuently where the reduction is not accomplished, 
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there is some impairment of movement. 

Q. Did you find any thing wrong with the patient's 
hearing? 

A. I don’t think I examined that. My attention 
wasn’t called to that. 

Q. Now, as to the leg feature, Doctor, what did you 
discover there—the left leg? 

A. I was uncertain what had happened. It seemed 
to me as if there may have been an injury to this big 
nerve, sciatic nerve, or possibly some portion of the joint 
itself; as if the bone had been pushed into its socket 
violently. 

©. Now, if there was an injury to the sciatic nerve, 
cr to the socket of the hip joint, what, in your opinion, 
would be the result of the progress of time as to the im- 
provement of the patient? 

A. If it were a nerve involvement, ordinarily, they 
cet better; they recover. Sometimes, with a joint im- 
jury, a certain amount stiffness persists always. 

Mr. ST. RAYNER: I didn’t catch your last state- 
ment. 

A. Where a nerve is bruised that way, ordinarily, 
full recovery takes place. Where a joint, however, is 
injured, sometimes there is some impairment of move- 
ment persisiting for a number of years and possibly al- 
ways in an elderly person. 

©. Based upon your examination, Doctor, what 1s 
your opinion as to whether this patient will recover a 
reasonable use of both the left arm and the left leg? 

A. J should say he would. 
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Cross Examination. 
(Questions by Mr. ST. RAYNER): 


When did you examine him, Doctor? 

A. Why, [am not certain about the date. It was 
some time in the early summer, I think. 

Q. Some time early in June, was it not? 

A. Approximately, I should say that long ago. 

©. And you examined him for the defendant com- 
pany, did your 

me Wl did, syeswsir: 

QO. And you examined him with Dr. McGruder? 

A. Dr. McGruder was his physician. He had treat- 
ed him. 

©. Dr. McGruder was handling the case? 

Ex. Yes. 

Q. And the plaintiff interposed no objection to your 
examining him? 

A. I think not. 

©. How long were you examining him, Doctor? 

A. I presume possibly half an hour. 

©. And you have never seen him since you exam- 
ined him? 

a. “No. 

©. And never saw him before? 

A. Never did. 

Q. At the time that you examined him, you were la- 
Loring under the impression that the injury to the hip 
joint was in the nature of a sub-acute arthritis. Will 
you explain to the jury what that 1s, Doctor? 

A. The joint is composed of a bone with a round 
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knob and socket into which this head fits. It is a ball 
and socket joint. That is held in position by a large 
membrane called a capsular joint. From the surface 
of that is secreted this lubricating material. In sub- 
acute inflamation there is supposed to be some change 
in this lubricating membrane so it becomes rough and 
causes some pain and discomfort when the joint is 
moved. 

©. When that prevails, and especially in a man of 
his age, he may never recover from it. 

A. That is true, he may never. 

©. And you couldn't possibly tell from your exami- 
nation at that time whether he would be able to recover 
from that or not, could you? 

A. I couldn’t. The symptoms were indefinite. I 
couldn’t say positively so. 

©. The symptoms were such it would require con- 
siderable time in order for you to determine whether 
or not there was a permanent injury, were they not? 

Pe Vecusin, 

©. And that is also true in regard to the condition 
that you found his left shoulder, left arm and left wrist, 
is it not? 

A. Ican’t recall anything wrong with his shoulder 
except his experience with the arm here. I think he 1s 
“sure to recover from that absolutely—this injury to the 
arm here—the middle of the arm. 

©. What you mean is the mere fracture of the hu- 
merus ? 

A. It is the result of a fracture but doesn't interfere 
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with the use. 

OQ. You refer, when you say he will recover from 
that, merely to the fracture of the bone, do you not? 

i =~ 6S. 

©. Wot merely to thewase of the left arm? 

A. I saw no other cause for any impairment of 
tunction except the presence of this callous and that 
shouldn't interfere with the function of motion of the 
samte. 

©. That is, 1f that were all that is the matter with 
the arm? 

A. Yes, Sir: 

©. But it would be different if there were an im- 
pairment of the functions of the whole arm, would it 
not? And especially if there should be atrophy of the del- 
toid muscle and atrophy of the muscles of the arm from 
the shoulder to the elbow? 

A. That might come from disuse and not from in- 
jury. I can't recall an appearance of that kind. 

©. If there should be a gradual atrophy in these 
muscles, that would indicate there was some reason why 
the arm was not being used, and that it was injured, 
would it not, other than the fracture to the humerus? 

A. That might be a presumption, yes. Yes, if 
there was such a condition of atrophy. 

Q. The injury that you examined to the wrist was 
such that it was permanent in its character—you con- 
sidered, did you not? 

A. A permanent injury, yes. Deformity is there 


and will remain there always. 
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Q. Did you examine him to ascertain whether or 
not one of the ribs was fractured ? 

A. I found no evidence of that and no evidence was 
present at that time of injury to the lung. I construed 
it from what we call the history of the case, but I could 
Puc menemidlence ron it: 

©. You did not examine for that? 

A. Ibetevet did, but Iammet posite. 

Ov Yotwaresiotmeertamvorthat? 

A. Am not absolutely positive. He presented no 
signs, no cough, no rapid breathing, nothing that would 
suggest an injury to the chest at all. 

©. Did you examine him as to whether he was in- 
jured in the back in the lumbar or sacro regions? 

A. Yes, we had him stripped, standing on one leg 
and bending forward. 

©. You noticed he had considerable constriction 
of the left leg, did you not, at that time? 

A. Constriction, what do you mean? I do not quite 
understand that expression. 

©. I mean restriction of the use of the leg. 

A. He was lame, yes, sir, and was lame after le 
went out on the street, apparently. He was watched. 
We wished to find out whether that was an affectation 
or not. He apparently had not forgotten it when he 
went out on the street. 

©. You watched him, on the street to ascertain and 
verify that? 

pee Y CS Git. 

©. And you found that prevailed? 
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A. Yes, sir. 

Q. There would be a great deal more chance against 
the recovery of such injuries as you examined him for 
in a man of his years than there would be in a younger 
man, would there not, Doctor? 

It takes longer. 
You say it takes longer? 
Longer for recovery to take place, full recovery. 


iO PIO > 


But ina man of his vears, he might never recover 
from that hip joint trouble? 
A. Possibly not. I couldn't say. 

©. And from the trouble to his arm and his wrist 
that you have referred to? 

A. In the arm, I would think full recovery ought to 
take place. 

©, Howe 

A. To the arm, ves; would think it ought to recover 
from that. 

©. But vou wouldn't think so, would you Doctor, 1f 
the arm at this time indicated a worse condition now 
than it did at the time that you examined it—that he 
would be likely to recover from it? 

A. I would have to see that before I could pronounce 
on that. I would have to compare what I found on the 
first examination with what I would find existing now. 

©. What I mean is, 1f it continued up to this date, 
it would be more indication of the permanency of it, 
than at the time you examined him, shortly after he 
came out of the hospital? 

A. Not absolutely. T could go into the question of 
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litigation but I don’t know as I—there is no encourage- 
ment for this man to get better from the time I saw 
hin. 

Re-Direct Examination. 

©. You didn’t discover any condition of atrophy in 
the muscles of the left shoulder ? 

A. Couldn't recall that; no, I don’t know. 

©. I will ask you, to refresh your recollection, to 
look at your report, with reference to your examination 
as to the lung. 

A. Shows no result from the broken rib and injury 
to the lung, except perhaps loss of flesh. This man I 
believe spat blood and was evidently pretty sick. 

QO. So you do remember—I understood you to say 
you weren't sure you made the examination. 

A. Well, it has been my habit always, and I can’t 
recall distinctly that I listened with the stethoscope, but 
Ircelctuine sire that I did 

Re-Cross Examination. 

©. You also knew, Doctor, that he was suffering 
from a fracture of the rib? 

A. I was told so. 

©. Injuring the lung and causing spitting of blood 
at that time? 

A. Yes, I was told that by the Doctor. 

Re-Direct Examination 

Q. Your examination at that time you had him 
stripped, as I understand you, you had him on the right 
leg and bending the left leg to see what effect the action 


had on the knee and on the thigh? 
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The muscles. 
The muscles? 
Yes, Sir. 


(OPO 


Now, Doctor, you have had a great deal of ex- 
perience in these cases, have you not? 

A. I have examined great many of them. 

Q. You are chief surgeon of the Southern Pacific 
Company? 

i WES, sic. 
Re-Cross Examination. 


©. That report that you say you made at that time, 
Doctor, that counsel just placed in your hands to refresh 
your memory, at that time you made a note to the effect 
that it showed no result from the fractured rib and in- 
jury to the lung except loss of flesh. 

A. Except perhaps loss of flesh, I think I said. 

Q. So that, at that time, you knew the rib had been 
broken and the lung injured? 

A. I had the doctor’s statement. 

Mr PLATT: That is Dr MeGruder ’ 

A. Dr. McGruder, yes. 

(Witness excused. ) 

Whereupon proceedings herein adjourned until 10 a. 
m., January 6th. 

Portland, Oregon, January 6, 1912.10 A. M. 

Mr. PLATT: If the Court please, at this point we 
desire to put in evidence certified copies, from the office 
of the auditor of the City of Portland, application of the 
Willamette & Columbia River Towing Company and 


Joseph Supple for leave to construct this roadway; and 
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certified copy of the action of the Executive Board and 
the Street Committee of the Executive Board thereon. 
(Thereupon said certified copy of the application of 
the Willamette & Columbia River Towing Company and 
joseph Supple and said certified copy of the action of 
the Executive Board and Street Committee thereof were 
received in evidence, without objection, and marked “De- 
fendant’s Exhibit 6” and ‘“Defendant’s Exhibit 7,” re- 
spectively, and are attached hereto and made a part 
hereof. ) 
COURT: Do you want to read those, Mr. Platt? 
Mr. PLATT: No, I think not. | 
PALMER L. FALES, Called on behalf of the de- 
fendant, being first duly sworn, testified as follows: 


Direct Examination. 


(Questions by Mr. PLATT): 


What 1s your occupation? 
Lawyer. 
And what office are you associated in? 
iat & React. 
Attorneys for the defendant? 
Yes, sir. 
I call your attention to defendant's exhibits 1, 2. 


O>rO>ro- 


3, and 4, being photographs of the premises at which 
this accident took place, and ask you if these photog- 
raaph’s were taken by Mr. Brown, the photographer 
who identified them, under your direction. 

A. They were. 

Q. State to the jury about what time you took Mr. 


Brown there to take these photographs with reference 
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to the date of this accident? 

A. It was two or three days after the accident. 

Q. And had you been there prior to the date that you 
took Mr. Brown there? 

ae Wes. 

Q. And did you discover any change in any of the 
surroundings between the time of your first visit and 
the date of these photographs? 

A. No, sir. 

Mr. ST. RAYNER: Wait a minute. I desire coun- 
sel to confine his question to the time that witness 
went and first saw the premises. It don't take a minute 
to change planks, your Honor. 

COURT 
Were you there on the date of the accident? 

A. I was not. 

COURT: ‘Were you there immediately prior: 

ne Nopesie 

©. How long subsequent? 

A. About two days. 

COURT: ‘You may examine as far as he knows the 
situation. 

Mr PLATT: Of course it is obvious that the best 
that we can do is to bring it as close to the actual mom- 
ent of the accident as possible. The jury will have to 
conclude from the testimony of all the witnesses as to 
whether there has been any change in the status there. 
We don’t claim that these photographs absolutely bind 
cither party to this suit. We are simply trying to do 


the best we can under the circumstances. 
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Mr. ST. RAYNER: The only point I desire to make 
in regard to these photographs, if the Court please, is 
on the question of those planks that were on the platform 
of the roadway. 

Mr. PLATT: Well, there doesn’t seem to be any 
dispute between the witnesses on either side as to this 
tall pile of planking there. 

Mr. ST. RAYNER: No, it is the other two planks 
to the east: . 

Mr. PLATT: Well, we found them there when we 
first visited it. Now, beyond that, I cannot say. 

Mr.ST.RAYNER: You don’t mean to contend that 
they were there at the time of the accident? 

MG PATE: We think so 

Mr. ST. RAYNER: [am not asking you what you 
think. You don’t mean to contend that they were? 

Mr. PLATT: We haven’t been able to find anybody 
that knows of their having been put there. That 1s all. 

©. Now, did you see any difference between this 
locality at the time that you first visited it and the time 
that you took Mr. Brown over there to take these photo- 
eraphs? | 

A. No, sir. 

©. There has been testimony here of Captain Nelson 
that a portion of this railing was out from about the 
point where this gentleman is, his attention was’ called 
to these photographs, just east of this tall pile of planks. 
State if you made any examination of that railing, and 
what you found at the time of your first visit? 

A. I simply found that there appeared to be an ¢n- 
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tirely new piece of railing that had been recently in- 
serted; that is to say, this piece of railing had the ap- 
nearance of a new board, not weather beaten in any par- 
ticular. 

Q. Did you make inquiry as to whether there had 
been any change anywhere, of the parties in that neigh- 
borhood as to whether there had been any shange in the 
physical relations of this property? 

Objected to as hearsay and incompetent. 

COURT: That would be hearsay. 

Mr. PLATT: {I didn't ask him what the answer was. 
I ask him 1f he made such inquiry. 

COURT: Well, you may answer as far as it goes. 

me. NGS: 

COURT: The inquiry would be hearsay. 

©. Now, did you discover, from the results of that 
inquiry that there had been any change? 

a, Yes, 

Mr. ST. RAYNER» Wabttwamimiminte. Objecteditomas 
incompetent and hearsay. 

COURT: I think that would be hearsay, Mr. Platt. 

Mr. PLATT: Of course, your Honor understands, 
so does counsel, that you are at great disadvantage in 
these matters. As soon as accidents are reported, they 
are investigated, and you make the best examination 
you can to ascertain whether physical conditions have 
been changed, and I am simply trying to find out wheth- 
er the witness made such inquiry, and whether he dis- 
covered, and addition of this insertion of railing, which 


was obvious, that there had been any change. 
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COURT: If he discouvered anything on the ground 
that he could see there, he may answer as to that. What 
other people told him, I think would be hearsay. 

©. Did you discover, from the physical appearance 
of the premises, any change other than that that you 
have referred to—the insertion of a new piece of railing? 

A. None other. , 

Q. This new railing that you speak of starts from 
where the joint of the railing is just east of the tall plank- 
ing on exhibit 1, and runs from that point east or west? 

A. The new piece begins there and runs west. 

COURT: Begins where, Mr. Fales? 

A. Begins at this joint. In the photograph there ap- 
pears to be a joint. 

Mr. ST. RAYNER: Will you mark it on the photo- 
graph? 

COURT: Begins there and runs that way? 

A. Yes. 

Mir. PIBATT: Runsewest. 

COURT: Let the jury understand that. 

©. At the point marked “X” on defendant’s exhib? 
1, running west, was where the new piece of railing was 


inserted? 
A. Yes, sir. 
Cross Examination. 
(Questions by Mr. ST. RAYNER): 


When you went there, Mr. Fales, the first time, and 
Say you saw this rail out— 


A. I didn’t say that I saw it out, Mr. St Raymer. 


202 Pacific Hardware & Steel Co., 


©. Oh, you didn’t? 

A. No. I said that I saw where a new piece had 
heen put in. 

Q. Well, how long was that new piece, about. 

A. Why, it would simply be a conjecture. I could 
show you the piece on one of the other photographs—- 
the exact piece. I didn’t measure it, Mr. St. Rayner. 
I would simply be guessing. 

©. Well, I only want your judgment about the length © 
cf it? 

A. The length of that new piece appears on this. 

Mr, PRAW Tl thinkecietone ie st. Raywertiias 
shows that. 

ey Yes,the point marked “X” Whetore teferred iro. 

©. On defendant’s exhibit 1? 

A. On defendant's exhibit 1, was one end of the ne v 
railing, and the other end was a point marked “QO”. 

Q. That point marked “O” would be toward the 


west? 


A. Toward the west. 

©. Of the point marked “X,” would it not? 

A. Yes, sir. 

Q. And about how long was it? 

A. Well, Mr. St. Rayner, 1t would be only a guess. 

Q. Well, guess then. 

A. I would say probably 16 or 18 or 20 feet. 

QO. Now, that is apparent there on the ground now, 1s 
it not? 

A. Yés, sir. 


Q. Where that railing has been put in? 
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An Yes) sir 

©. So that the jury can see 1t when they go out? 

A. Yes. It also appears on these other photographs, 
Mr. St. Rayner. 

(Excused. ) 


H. G. COLTON, a witness called on behalf of the 
defendant, being first duly sworn, testified as follows: 


Direct Examination. 
(Questions by Mr. PLATT): 


Mr. Colton, what.is your business? 

A. Manager for the Massachusetts Mutual Life In- 
surance Co. 

©. Inthe pursuit of your occupation, do you have oc- 
casion to make use of, and are you familiar with, what 
is known as Mortality Tables, giving the prospective 
life or expectancy of people of various ages? 
Yes, sir. 
Have you with you such a mortality table? 
Yes, sir. 
One that is accepted among men of your craft? 
Yes, Sir. 


OPO PO 


You may consult the same and state to the jury 
what is the expectancy of a man 59 years of age? 

Mr. ST. RAYNER: Well, before that is done, I 
would like the witness to show, your Honor, or counsel 
can bring it out, what Mortality Table it is that this 1n- 
stitution is governed by. 

COURT : “You tay tell that. 

A. This is an American:company, and all American 
companies are now governed by the American Expert- 
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ence of Mortality. 

Mr. ST. RAYNER: By What? 

A. The American Mortality Table. 

Mr. ST. RAYNER: Js it known by no other name 
than that? 

A. The American Experience Table of Mortality, 
is the name of the table. 

(Examination by Mr. ST. RAYNER): 

QO. And all insurance companies, you say, regulate 
their life insurance business by that table? 

Ee eS, Sin. 

(). How long has that been in vogue and acccpted, 
Mr. Colton? 

A. A few years ago, befor the American Experi- 
ence Table of Mortality was computed, the life insurance 
tables were computed on the Combined Actuaries, which 
were the Fnelish tablés, but the Mirenicam Hxperici.e 
lias recently, or of mecemt years beer used. 

QO. Hew fong, Mr. Celhen: 

A. Well, I should say ten years. I am not quite 
posted. 

©. Is it a printed table? 

A. Yes, sir. Yes, it is always in all of the life in- 
surance publications of tables of rates and such books as 
we use in our business. 

©. And that is a table that estimates the general 
probability of life? 

A. Wes, sir. 

©. Of the average person? 

A. Yes, sir. 
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Q. And doesn’t take into account those that are 
above the average in matter of vitality and constitu- 
tion? 

Mr. PLATT: It seems to me this is cross examina- 
tion, if your Honor please. 

Mr. ST. RAYNER: Perhaps it is a little previous. 
I have no objection to that, your Honor. 

Mr. PLATT: You may answer the question now, 
Mr. Colton. 

Q. The expectancy of life of a person 59 years of 
age would be 14.74 years. 


Cross Examination. 


(Questions by Mr. ST. RAYNER): 

14 and how much? 

A. 14.74 years. 

OQ. Of what age, you say? 

Bo ye il ook 

©. Now, that, as I understand you, is merely the 
mortality table computation that is estimated of the 
average person? 

A. I couldn’t say about whether it is the average 
person. It is the experience of the last 200 years, or as 
far as the American statisticians can get. 

©. It is derived from statistics of mortality? 

i | Yaes JSiie, 

©. And it takes into account the whole mass of the 
people, does it not? 

A. Yes, sir. 

©. Therefore it strikes an average in making that 
estimate, does it not? 
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A. I couldn't say about that. I presume possibly 
that such a thing— 

©. You don’t mean to say that it is reference to the 
probability of life of a person who is of vigorous con- 
situation and in excellent health, and a very strong per- 
som, dovyour 

A. Yes, it takes in all people that we can arrive at. 
Of course, there are a great many people that we cannot 
cet it. 

Q. Yes, but you don’t understand me, apparently, 
Mr. Colton. You don't mean to say that that is a table 
that takes only into account persons of strong constitu- 
tional health and vigor, do you? It takes into account 
all people, does it not, in striking the average? 

A. I cannot answer the question as to the methods 
of the computation of the table by the statisticians. It is 
the only table that all life insurance companies go by. 
How it is arrived at, I cannot say. 

QO. What I would like to bring out, Mr. Colton, 1s 
this: You don’t mean to contend in your testimony 
regarding that mortality table, to say and have this 
jury believe, that it has reference to the probability of 
life of a person who is in vigorous health, and perfect in 
constitution, and from a family who live to a great age, 
do you? 

A. Well, it is a table that we use in our business, 
and how it is arrived at I do not know. 

JUROR: Excuse me. Isn't it taken from the Gov- 
ernment statistics? 

A No, sir. The lifé imstrrance statistics aré not 


—~] 
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eovernmental. 

JUROR: It is prepared by the life insurance com- 
sanies themselves? 

A. All the life insurance companies take the record 
of the past 200 years. I suppose they take the best ways 
vf computing it that they have. I don’t know what they 
are. 

QO. Yes, but in computing it, Mr. Colton, they take 
into account persons of weakly constitution as well as 
the persons of strong constitution, do they not? 

A. I should presume they would. 

Q. Yes, that is what I wanted to understand. 
(Examination by JUROR): 

©. In taking these statistics, do you wish to have us 
think that these statistics are taken by the life insurance 
agents or by whom? 

A. The agents would not be able to compute any 
tables of this kind. They are taken by the most eminent 
statisticians in the world, and are promulgated and put 
into the books of all publications. 

©. What I want to know is whether insurance com- 
mnanies arrive at these, or whether some other disin- 
terested person. I naturally conclude the imsurance 
companies would take their own basis and start upon 
that, and not work much upon the outside. Consequent- 
ly, in doing that, they would take the ages of the people 
who have been insured, and, of course, those who have 
been turned down would not be considered? 

A. I think the actuaries of all insurance companies 


put their tables together, as far as they have experience, 
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and then compile a general table. 

Q. That would be drawn from Insurance companies’ 
tables, and not from other people who are not insured? 

A. I think probably it is mostly drawn from the ex- 
perience of insurance companies. 

©. They necessarily draw from men whom they have 
insured, and not from some they have turned away as 
weak and that could not be insured? Isn't that so? 

A. I have never gone into the compilation of the 
tables, but I know that they are the tables that we oper- 
ate on. It is such a matter that does not enter into our 
affairs, so we take the tables as they are, and go and use 
them, and they are printed in our books. 

ReCross Examination. 


©. In other words, that table is prepared for the 
purpose of the companies being governed in the assump- 
tion of risks? 
Yes, sir. 
That is the object of the table, is it not? 
Yes, sir. What 1s Wie idea, yes, sir. 


Of all persons? 


> 10 > 10 > 


) Wes) oir 

( Excused. ) 

W. E. JONES, recalled for the defendant. 

Direct Examination. 

(Questions by Mr. PLATT): 

Mr. Jones, there is a passageway, is there not, an ele- 
vated roadway or passageway to the south of the one 
upon which this accident took place, that 1s, upon your 


property ° 
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A. Yes, sir. 

Q. About how far south of the joint one owned by 
yourselves and Mr. Supple is that roadway? 

A. About 30 feet. 

©. And it extends from the west line of East Ware 
street, how far towards the river? 

A. Well, it extends about 200 feet,till it connects with 
the dock, and then the dock from there is probably 150 
1eety Meme: 

©. Now, where with reference to this last named 
roadway, which is entirely on your premises, 1s your 
commisary warehouse? 

A. It is about 20 feet from the street, from Water 
street; that is, from the north side of this roadway. It 
is between the two roadways, about 20 feet from Water 
street. 

©. And where is the doorway leading into this com- 
misary warehouse? 

A. It is on the old roadway on the south side of the 
building. 

Q. And how far from the west line of East Water 
Sineets 

A. About 20 feet. 

Q.Now, in getting into that commisary warehouse, 
you would go from East Water street about 30 feet, as 
J understand you? 

me Yes sit. 

OF 20 deer 

A. Well, I believe it is nearer 30 feet than it is 20. 

©. Where is your office? 
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It is about 50 feet from Yamhill street, on Water. 
50 feet south? 

Yes, sor. 

Just along side of this old roadway to the south? 
Wes, sit: 


OPOPO> 


Now, to get into this commisary warehouse by 
this new roadway, how far would you have to go from 
Water street? 

A. You would have to go down about 250 feet 
towards the river and then back. 


©. And then go south through this opening? 

A. Yes, sir. 

©. And then go east again? 

A. Yes, sir. 

©. About the difference between 30 feet and 250 
Reet: 

A. Yes, sir. 


©. Now, this old roadway, has that ever been closed 
to people who want to go to the commisary warehouse? 

A. No, sir, it is never closed to foot trafhe. It was 
just closed to teams. 

©. Now, to get into that commisary warehouse from 
your office, how do you go? Supposing you were in your 
office and wanted to go to the commisary warehouse, 
how would you proceed? 

A. You would go by the old roadway. 

QO. Did you ever know of Mr. Monical, the plaintiff 
here, having a trunk in that commisary warehouse? 

A. I never knew it until the last few days, but I 


believe that he has got a trunk there. 
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Q. Now, the East Side Boiler Works is a tenant, 
is it not, of your company? 

hy Y eoeciie 

©. And is there any other way for teams delivering 
material to the East Side Boiler Works to get there 
except to go west on this joint roadway of your company 
and Mr. Supple, and turn in through the opening? 

A. No, sir. 

©. And is that the practice for teams delivering 
goods there? 

Eee es) Sic 

©. And how many years have the East Side Boiler 
Works been having deliveries made to them by means 
of this joint roadway of Supple and your company? 

A. Well, I think it is about three years since we 
abandoned the old roadway. 

Cross Examination. 


(Questions by Mr. ST. RAYNER): The south road- 
way that you have referred to, Mr. Jones, is a private 
roadway upon your premises exclusively, is it not? 
Pu Yes) Site, 
Re-Direct Examination. 


©. Is it any more private, as far as foot passengers 
are concerned, than the joint roadway? 

A. Well, any more than it is on our own property. 
We always kept the old roadway locked. 
Locked for teams? 
Yes, sir. 


But not locked for foot passengers? 


> 10 PO 


Well, we did, we always locked it at night for 
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everything. 
©. Not in the daytime? 
A. No, sir. 


JUROR: You have a gate there, haven't you? 

A. Yes, sir, we have a gate now. ‘The gate closes 
all but about four feet of it now, and the gate is station- 
ary now, where it used to be open and shut, and at night 
we close it and lock it. 

©. And this four feet allows foot passengers to go 
in and out? 


fm,  VWesesir: 
©. Just the same as on the joint roadway? 
A. ‘Yes, sir. 


JUROR: Did you have this gateway four feet open 
prior to this accident and up to the time of the accident? 

A. Yes, sir. 

©. - It didn’t require any man to open the gate to go 
through there before, or up to the time? 

A. No, sir; ever since we closed it to teams. The 
gate was a double gate, and we closed one gate and 
nailed the other one right to the one that 1s closed, and 
drew it in to about four feet, just so foot passengers 
could get through, but teams could not. There has been 
teams go through there, but for awhile we didn’t have 
the gate nailed, and they would come and open the gate 
and go through; but we had a notice up that 1t was closed 
to teanys; but while the roadway 1s apparently good, we 
didn’t think it was safe enogh for the heavy traffic. 

Q. How did that notice read? 

Q. (Cross) That gateway you refer to is on Water 
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street, Mr. Jones? 

A. Yes, sir. 

©. (Cross) You have a trespass sign on _ that 
gateway, haven’t you? 

A. We have a sign on there. The sign 1s on there 
yet partly. 

JUROR: The same as it was previously and up to 
the time of the accident? 

A. Yes, sit, part of it is there yet, and I believe there 
has been part of it broken off. I forget just what it did 
say. 

Re-Cross Examination. 

©. That is a trespass sign—No Trespass? 

A. No, it wasn’t exactly that. It was a notice that 
the roadway was unsafe for teams. 

QO. How long has that been there, Mr. Jones? 

Pe iiiesnetice: 

QO. Yes. 

A. About three years, I think. Ever since we closed 
Ee 

Oc it sulleiitere: 

A. Yes, sir. There was a team drove through there 
not over a month ago. Before the street was improved, 
why, we had a runway for teams, you know, but now 
the sidewalk is about a foot higher than this old roaa- 
way. But about a month ago there was a team drove 
through there anyhow, opened the gate and drove 
through there. And so we had the gate nailed. I think 
the gate is nailed now. But we had the gate swung there 


so it was pretty hard to open it, but a young fellow op- 
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ened the gate and drove through there—drove over the 
sidewalk. 
( Excused. ) 


F. B. JONES, a witness calied on behalf of the de- 
tendant, being first duly sworn, testified as follows: 


Direct Examination. 
(Questions by Mir. PLAT): 

Captain, you are the head of the Willamette & Colum- 
bia River Towing Company, the president of the com- 
pany? 

A. Well, I am the president of the company, yes, 
Sie 

©. And you have lived in this city a great many 
years? 

A.  Yies, sis. 

©. Do you remember the day this accident happened, 
the 25th of March, 1911? 

A. 1 don't recollect exactly the date. It was about 
March some time. 

You heard about it? You didn't see the accident? 
I didwmt se@ ime ticerient: 


You heard about it afterwards? 


> iO PO 


I heard about it, and saw him a few ntnutes af- 
ter it happened. 

Now, where were you when you heard about it? 
Why, I think I was in the office. 

And how long had you been there? 


> 1 P20 


Oh, I don’t know. J hadn't been there, I don't 
suppose—yes, some time, maybe; I couldn't say exactly. 


T don't know. 
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©. An hour or two? 

A. Probably half an hour or so. 

QO. (Cross) That is, you were in there about half 
an hour when you heard of the accident? 

A. “See 

QO. You were in there about half an hour before you 
heard of the accident? ? 

A. Yes, sir. 

QO. (Direct) You heard about it immediately after 
tievaceidlent: 

A. Yes, I heard about it right after the accident. 

Cross Examination. 
(Questions by Mr. ST. RAYNER): 

How long after, Mr. Jones? 

A. Well, it couldn’t have been but a few munutes. 
The foreman-.of the shop came up and told me a man 
was hurt pretty bad, and I went right down to see him. 

©. Do you remebrer what time in the afternoon it 
was? 

Mr. PLATT: He hasn't said it was in the afternoon. 

A. Not very far from noon. 

©. Could you tell about how far from noon, Cap- 


A. Well, I don’t believe I can tell. 
O. Was it one o’clock? 

A. I couldn’t tell just exactly. I disremember. I 
wasn't paying much attention. 

©. It may have been one o’clock or after? 

A. I knew at the time, but I don't know now. 

Q. I say, it may have been one o'clock or after one a 
hittle ? 
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A. Well, it might have been. I couldn't say for sure. 
It might have been. 
(The witness was excused and testified no further, 
and the defendant rested its case. 
Plaintiff in rebuttal introduced the following testi- 
mony: ) 
Plaintiff's Rebuttal. 
ANDREW FRANCIS JOHNSON, recalled formime 
plaintiff. 
Direct Examination. 
(Questions by Mr. S®. KAYAER : 


Where do you reside, Mr. Johnson? 

Where do I live, you mean? 

Wes. 

1107 East Taylor. 

How long have you lived in Portland? 
About six years 

What is your occupation? 

Shipping clerk. 

For whom? 

Kelly, Thorsen & Co. 

And how long have you been such? 
Oh, very nearly five years. 

Have you seen, or do you know Harry Kelly, 


OFOPO>O POO > 


the chauffeur who testified in this case, at anv time? 

A. IT have: 

©. Did you see him about the second or third day 
after the accident happened to Mr. Monical, the plain- 
tiff im this case? 

ae 1 Cid. 
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Q. Where did you see him? 

A. When he was unloading some stuff at the ele- 
vator door. 

QO» At where? 

A. At Kelly, Thorsen & Comapny’s place. 

©. Did you have a conversation with him at that 
time? 

A. I did. 

©. Iwill ask you this: Did you at that time, and in 
the conversation hear him tell you that when— 

Mr PLATT: Jeebjectotoothat afivihenGonmtmplease: 
This 1s for the purpose of impeachment. The only ques- 
tion that was asked the witness Kelly on cross-examina- 
tion was whether or not he had a conversation with this 
witness on the subject of this accident, and he said he 
did not. Now, if they want to ask this witness whether 
or not he did have a conversation with reference to this 
accident, | have no objection to it. But for the purpose 
of impeachment, it was necessary that the attention of 
the witness under cross-examination should have been 
called to the conversation, and he should have been asked 
whether or not he said certain things. Then it would 
have been competent to ask this witness whether or not 
lie did say those things. You cannot impeach the wit- 
ness without having given him a chance to state what 
the conversation in question was. 

Ve. Sr RAYNER: Tt the Coum@please, l.asked the 
witness if he did not tell this witness, two or three days 
afterwards, in the place that this witness has testified 


to that they had the conversation, that when he was 
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cperating his truck towards the west on the roadway 
Mr. PLATT: I object to this counsel making this 
statement before the jury, because he did not ask any 


such question. That is a deliberate misrepresentation 
of the facts. 

Mr. ST. RAYNER I will ask for the reporter to 
produce it, your Honor, and then I will propound my 
question. 

Ny. PLATT: IJshawe no objection to repeating the 
question they asked the witness Harry Kelly in the lan- 
cuage the question was put. Of course, that is proper. 

COURT: Verygell 

Mr. ST. RAYNER: I thought vou said he didn't 
testify. 

Mr. PLATT: No, I said he didn't testify to the ques- 
tion that vou were about to put. 

Q. Did Harry Kelly tell you at that time and that 
place that I have referred to, that when he was operating 
his truck towards the west on that roadway that he saw 
two men standing there? 

A. He tid 

(Excused. ) 


WILLIAM E. JONES, recalled for the plaintift 
Direct Examination. 
(Questions by Mr. ST .RAYNER): 


You have been sworn, Captain. I place in vour hands 
defendant's exhibit 1, being a photograph, and ask you 
to examine that, Captain, and tell the jury whether vou 
know about whether or not those two planks that I 
mark “B" in pencil were on that roadway at the time 
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of the accident in question, where they now appear in 
that photograph? 

A. I don’t think that those two planks were there. 
I took particular notice to what was around here after 
the accident, but I don’t believe they were there. 

Q. And how long were you there after the accident, 
the first time? 

A. Probably half an hour. 

(Excused. ) 

JON. NELSON, recalled tor the? plain 

Direct Examination. 


(Questions by Mr. ST. RAYNER): 

I place in the hand of the witness Defendant’s Exhibit 
1. Examine that, Captain, and I ask you if those two 
planks where J have marked the leter “B” on that photo- 
eraph were at that place at the time that you and Captain 
Monical were standing there at the time of the accident? 

Pe liney were not. 

Cross Examination. 
(Questions by Mr. PLATT): 

What makes you think they were not? 

A. There is where I stood. 

Q. You stated in your direct examination that you 
had your foot on something, one of your feet or both of 
them? 

A, Yes, Idnad it richimhere, [ had my feot on “here 
was a smaller piece than this, the same as there on this 
tar end, laying right here; I think it was about a four- 
inch piece; but those plank were not there. 


©. You mean four inches in thickness? 
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AGES: 

And how wide? 

Well, I should judge about six or eight inches. 
These planks are 4x12, aren't they? 


> iO >i > 


. Sell) Lthiaktheyare,yes. laminotisume. 
( Excused. ) 


Mr. ST. RAYNER: Now, if the Court please, that is 
our case. And I would respectively move the Court for 
permission to amend the complaint to conform to the 
evidence, so as to allege that the roadway in question 
on the day of this accident was a public roadway in the 
City of Portland. 


COURT: The facts don’t show that. 
Mr. ST. RAYNER: A public roadway, your Honor. 
COURT: Well, the evidence doesn't show that it is a 


public roadway. It shows that the roadway was con- 
structed in there by Mr. Supple and Mr. Jones. Mr. 
Supple started to construct it himself, and got it half 
way, and Mr. Jones came to his rescue, and constructed 
the road the rest of the way, and they got permission 
from the council to construct that roadway, for the pur- 
pose of giving access down to the water front. 

Mr. ST. RAYNER: Yes, your Honor, but what I 
desire to show is that it 1s a roadway constructed over 
a public street of the city. That is what the evidence 
shows. 

COURT: It is very true that this roadway is con- 
structed over a public street, but it was not kept in re- 
pair by the public. It was not in one sense—it is not in 


real sense a public roadway. I think you have enough 


vs. Alonzo L. Monical. 291 


in your pleadings. 

Mr. ST. RAYNER: Very well, your Honor. 

COURT: Totomerthe wholecase. 

Mr. PLATT: If your Honor please, I don’t care to 
argue the matter any further at this time, but I desire 
the record to show that the defendant moves for a di- 
rected verdict in its favor, on the same grounds upon 
which I moved your Honor for the granting of a non- 
suit at the close of plaintiff’s testimony, which grounds 
had been theretofore read into the record and reduced 
to writing by the official reporter at the close of plain- 
tiff’s tertimony, and, upon the motion of counsel and 
with the permission of the Court, said grounds for a 
motion for non-suit were made a part of defendant's 


motion for a directed verdict, and were as follows: 


“First, on the gound of contributory negligence; it 
appears from the eveidence that the plaintiff and the 
man that accompanied him, being upon a roadway which 
was used for the passage of automobile trucks loaded 
with different classes of merchandise, placed them- 
selves in position, leaning up against the railing bord- 
ering this roadway on the north side, near an open 
broken place in the same, with their backs turned to the 
direction from which vehicles were conying, and with 
entire disregard of ordinary and reasonable care for 
pedestrians upon such a structure and at such a place; 
and that the proximate cause of the injury was the con- 
iributory negligence of the plaitiff himself. And on the 
further ground that, associated with that, even if there 


was negligence on the part of the defendant's servant, 
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that the negligence of the plaintiff was concurrent, and 
under the doctrine of concurrent negligence in this state, 
if the contributory negligence of the plaintiff contributed 
in any way to this accident, he cannot recover for his 
own negligence. 

“Now, the second ground of the motion is that this 
plaintiff proceeds upon the theory of the departure of the 
servant of the defendant from reasonable and ordinary 
care, such as should be exercised by the driver of such a 
vehicle in such a place. The evidence discloses that this 
roadway was a private structure, whether it be construc- 
ed upon a public street, or a portion of the public street, 
or whether it be constructed upon private property— 
it is immaterial. The parties who constructed it con- 
structed it for their own private purpose. The City of 
Portland exercised then and exercises now no right and 
domain over it. The parties who constructed it have 
the right at any time that they see fit, and so claimed in 
answer to interrogatory, that they can put a gate or 
close it up; it leads to their premises and to nobody 
else's premises. Such being the admitted and proven 
status of the locality, the question then arises as to the 
relation of the plaintiff and of the defendant to that lo- 
cality. Now, the complaint charges and the answer ad- 
mits—the answer pleads and the reply admits that the 
defendant's servant was going to this locality pursu- 
ant to a contractual relation existing between the de- 
fendant and the tenant of this structure, the East Side 
30iler Works. As such, under the authorities to which 
{ shall call your Honor’s attention, he was there by 


right; I mean not only a naked right arising by reason 
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of failure to refuse permission, but an active right. 
The plaintiff, on the other hand, was going to these 
premises not upon any business connected with the own- 
ers of these premises or either of them or with any ten- 
ant of the owner of the premises, but purely and solely 
tipon personal business of his own, therefore the plain- 
tiff was what is known in law as an implied licensee; 
the defendant and its servants stood in the same relation 
as the owner of the property. Such being the legal stat- 
us of the premises, and of the plaintiff and the defend- 
ant, then the question arises as to what is the rule of the 
Court as to what the defendant and its servants owe to 
the plaintiff. Now, the authorities which I shall cite 
to your Honor, hold that the duty of the owner of the 
premises upon which a person has placed himself who 
is an implied licensee, 1s simply to refrain from wanton 
and wilful negligence, but he owes no duty of whiat is 
known as active vigilance, or what is otherwise denomi- 
nated as reasonable and ordinary care, unless it be es- 
tablished first, that perceiving the plaintiff in a posi- 
tion of danger, that the defendant and its servant must 
then use ordinary and reasonable care, and there is no 
proof in this case that the defendant's servant at any 
tinve saw the plaintiff or his companion. * * * *" 

(Citing authorities and argument. ) 

COURT: Do you make that motion now? 

Misi AtT T= f iiakevtial imetionat this point. 

COURT: Very well, the Court will overrule it. 

Mr. PLATT: And allow us an exception? 

COURT: Yes. If you have any instructions they 
cought to be handed up at this time. 
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number of instructions that I desire to submit to the 
Court, and they are being prepared. They ought to be 


ready now. 


COURT: I suppose this jury will have to go and 


view the premises now. 


mir. PLATT: Yes, it your Honor please, and I anit 
to make the formal motion at this time, in viewing the 
premises where the accident took place, the bailiff in 
charge also conduct them upon the other roadway, which 
lies south of the Jones commisary, and through the open- 
ing towards the East Side Boiler Works, and the loca- 
tion of the office of the Willamette & Columbia River 
Towing Company, and the doorway entering into the 
commisary where this alleged trunk was claimed to 


have been. 


Mr. ST. RAYNER: [I haven't any objection to the 
jury viewing all the premises, your Honor. In fact, I de- 
SiFe it. 

Mr. PLATT: @iereime een evidence here that ec 
approach to this north roadway consists of a down and 
then an up-grade, such that an automoblie truck going 
in there had to come to a practically full stop to avoid 
trouble; and there is some snow on the ground. I don't 
know how good a time it is to go over there, or whether 
it would be better for the jury to be taken over there on 
Monday, after this Chinook wind has taken off the 
snow; and also it is rather disagreeable to take the Jury 


now. 
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COURT: Yes, it is rather disagreeable now. If the 
jury doesn’t care to go, I won't ask them to go. They 
might go at half past nine Monday and get back at ten. 
Whom do you want to go with this jury? 

Mr. PLATT. I préestime one counsel eneeach Side 
can go, so that if the jury want to ask any questions of 
the bailiff we can confer and agree upon the answer. 

COURT: Will you go, Mr. St. Rayner? 

Mir sil, KAY NER. Vesrmyoursrionen: 

COUR: Aird yon, Mir v Placer 

Mier lawl Tl: Mes: 

COURT: And I will appoint Mr. Knight to go with 
this jury. Now, Gentlemen of the Jury, on Monday 
morning at half past nine you may assemble here, and 
go with the bailiff across the river to view the premises, 
In viewing the premjses, you will ascertain for your- 
selves, look over the ground, keep in mind the testimony 
that has been aduced here, and I presume you may take 
those pictures along. 

Mr. PLATT: That is agreeable to me. 

Mr. ST. RAYNER: That is agreeable to me. 

Mr. PLATT: Also that survey, if they wish. 

COURT: Yes, you may take the photographs and 
the survey. You may determine for yourselves, and 
verify, as far as you are able to, the testimony that has 
been given here. You are going upon the ground for 
the purpose of elucidating what has been testified to 
here, and you may determine for yourselves the truth 
as to the locality and the approach, and this roadway 
and the surroundings there at that place, which will 


cnable you more certainly to arrive at a satisfactory con- 
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clusion as to the case. When you have gotten through 

with your examination, you may return to the court- 

house, and the court will be in session at 10 o clock. 
Adjourned until Monday morning at 10 oclock. 


Portland, Oregon, January S, 1912. 10 Zea 

(The foregoing is all the evidence received on behalf 
of either party at the trial of this action.) 

( Thereupon, the jurywere taken under the ordef or 
the Court, in charge of the bailiff, to view the premises 
in question, accompanied by the respective counsel for 
plaintiff and defendant, and said jury, so accompanied, 
examined and viewed said premises, to-wit: the premi- 
ses,, docks, wharves, and warehouse of the Willamette 
& Columbia River Towing Company, the East Side 
Boiler Works, Supple’s dock and wharf and the road- 
way in question leading to the same from East Water 
Street in the City of Portland, Oregon: ) 

After counsel for the respective parties had addressed 
the jury, the Court instructed the jury as follows: 

| Instructions. | 
Gentlemen of the Jury :. 

You have heard the testimony in this case, and vou 
have listened to the argument of the counsel, and 1t now 
becomes the duty of the Court to instruct you as to the 
law of the case, for your guidance in determining your 
verdict under the evidence. I will endeavor, as much as 
possible to simpliyfy the issues so that you may be able 
to comprehend them at once, and to go straight to the 
question of fact which is vital in the premises. 

This is an action by Alonzo M. Monical against the 
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Pacific Hardware & Steel Confpany, and it is based 
upon the negligence of the agent or employee of the de- 
fendant company. The complaint sets forth that the 
defendant was negligent, in the first place, in employing 
Farry Kelly, who was the driver upon the auto-truck 
that is alleged to have injured the plaintiff. Among 
other things, it is alleged that the defendant was neg- 
ligent in employing an unskillful and incompetent ser- 
vant, and in the way of showing that he was unskillful 
and inconspetent, it is alleged that Kelly had not pro- 
Gmed=a license trom the city to"runm “an autem, 
There 1s that element of negligence which is contained 
in the pleadings. I will say to you, however, that the 
case has turned more particularly upon the negligence 
of Kelly himself, for which the defendant company was 
responsible, because it is admitted that Kelly was the 
employee and servant of the defendant company. You 
will therefore give little heed to the allegations as to 
the negligence of the defendant company in employing 
an incompetent or negligent servant, and the question of 
compliance on the part of Kelly with the city ordinance 
in obtaining a license has but little to do with the case 
as 1t has now developed. 

It is alleged that Kelly, on the 25th day of March, neg- 
ligently and unskillfully ran his auto-truck upon a drive- 
way, which has been defined and explained to you, and 
without giving warning of any kind to the plaintiff, Mr. 
Monical, the truck having been loaded with angle-iron 
so that the ends protruded out behind the truck for a 
distance of some feet—you are to be the judges of the 
exact distance which it protruded—and by the negligent 
cperation of such truck in that way ran upon and injured 
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the plaintiff; that is to say, the angle-iron at the time 
the truck was making the turn, being extended beyond 
the truck itself, swung around, and the plaintiff, being 
in the way, was shoved off the elevated roadway and 
received injuries by having fallen to the ground below, 
or to the timbers that lay in the way, some 18 or 20 feet. 
Now, this is the special ground of negligence alleged by 
the plaintiff in this case: That the defendant’s servant 
Harry Kelly so negligently operated his auto-truck, 
being loaded with angle-iron, as to run upon and to shove 
the plaintiff off the elevated highway or driveway, 
whereby he was injured. That is the allegation of the 
complaint in short, and it presents the question of neg- 
ligence to you upon the part of the defendant. 

Now, the defendant offers two defenses: One 1s that 
this driveway was a inere private way, and that the de- 
iendant company was licensed, or had a right, or per- 
mission of the owner of the driveway to run its truck 
upon the driveway, but that the plaintiff was upon the 
driveway without right; that is to say, he was there 
without permission of the owner of the driveway, and 
that, not having permission, he was a mere licensee, and 
Hierefore that he adie tigikt tome thcie ; and liemectais 
defendant company had a right to drive its vehicle along 
the way, and the only liability imposed upon it was that 
of active vigilance to see that the plaintiff was not run 
upon or hurt, or if the plaintiff was discovered before 
the truck came upon him, then it was the duty of Kelly 
so to manage his truck as not to run him down or in- 


jure him. The other defense is simply that, 1f this road- 
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way or driveway was something more than a mere pri- 
vate way, or stood in the nature rather of a public way, 
then the plaintiff was himself negligent in being on the 
driveway in the position that he was, and was negligent 
in not observing the approach of the auto-truck, and 
in not avoiding it and preventing injury to himself. 

Those are practically the issues now that are present- 
cd in this case. 

I will define to you the term negligence, so that you 
may understand that, before proceeding further to a 
discussion of the case itself. Negilgence, Gentlemen of 
the Jury, consists in the doing of an act that an ordinar- 
liy prudent and cautious and circumspect man 
would not have done under the circumstances and con- 
ditions, which results in injury to another, or the omis- 
sion to do some act which an ordinarily prudent and 
careful man would have done for the prevention of in- 
jury to another. This, in effect,, is as near the defini- 
tion of negligence, as is necessary to give you at this 
time. It is not essential that I should discuss it further. 
You must exercise your judgment in determining whe- 
ther or not the defendant in this case, or Kelly acting for 
the defendant, was negligent in that way; that is to 
say, whether or not he did something that a prudent 
man ought not to have done, or woud not have done, 
or omitted to do something that a prudent man would 
lave done, in the conduct and driving of his auto-truck 
on that highway or on that driveway at the time. 

Now, the defendant's defense is that the plaintiff him- 
self was guilty of contributory negligence. Contribu- 


tory negligence is simply negligence on the part of the 
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plaintiff which negligence contributed to his own in- 
jury. That is to say, If the plaintifl in this case was neg- 
ligent in the way in which he was upon the driveway, 
and in the manner in which he was standing at the time, 
and in the non-use of his senses, so that that fact con- 
tributed to his own injury, then he could not recover. 
And I will say to you, Gentlemen of the Jury, that even if 
the defendant was negligent, through its agent Kelly, 
in driving its auto-truck, and it appears to you, notwith- 
standing the defendant’s negligence, that the plaintiff 
himself was negligent, which negligence contributed to 
his own injury, then the plaintiff could not recover, be- 
cause that is the negligence which is the proximate cause 
of the injury; it is nearer to the injury than the neg- 
ligence of the defendant. In this connection, I will state 
to you that the mere happening of the event itself is not 
sufficient to show negligence upon the part of the de- 
fendant company, such as will render it lable for the 
injury that ensued; there must be something else shown 
beyond the mere happening of the incident. There must 
Le positive negligence shown in order to bind the de- 


fendant. 
Now, the plaintiff has the burden of proof thrown 


upon him to show, in the first place, that the defendant 
was negligent as charged m the complaint. What I 
mean by burden of proof is, that he must estabnsh his 
case by a preponderance of the evidence. A preponder- 
ance of the evidence is such evidence as will bear the 
ccales of justice down upon one side, be it ever so little; 
and that much the scales must preponderate upon the 


side of the plaintiff before he can recover in this case. 
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If you get beyond that, and find that the defendant 
was negligent through its agent Kelly, then you will 
have to determine whether or not the plaintiff himself 
was negligent contributing to his own injury. And up- 
on this behalf the defendant has the burden of proof, 
in showing that the plaintiff himself was negligent con- 
tributing to his own injury. 

With this understanding as to the issues and the bur- 
den of proof cast upon the respective parties, we may 
proceed to a further ascertainment of the law applicable 
to the case more in detail. Let us first understand the 
situation. This roadway, as the evidence has disclosed 
was constructed by Mr. Supple and the Willamette & 
Columbia River Towing Company. For short, I will 
refer to that as the Towing Company hereafter. It was 
constructed leading from Water street to the Water 
front, a space of probably 200 feet, or more, and it was 
constructed by private enterprise, and perhaps for pri- 
vate purposes. But it led to a dock or wharf, which was 
in use by Supple and by the Towing Company, and the 
use of it must be determined by you hereafter, under the 
rules that I shall advise you of. The way was probab- 
ly 21 feet in width, and, as I have said, led from Water 
street to the water front, where these docks were situ- 
ated. I will submit to you the question as to whether or 
not this driveway was a merely private way, used ex- 
clusively by the parties constructing it and their lice- 
sees, or those having their permission to use it, or 
whether it is more unrestricted in its use: that is, 
whether others have used it, or were using it, or the 


public generally, so as to make of it something more 
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than a mere private way, or, in other words, something 
of a public way, or one which the public were accustomed 
to use and enjoy. I will define to you later the rules per- 
taining to the rights of persons in the use of and travel- 
ing upon a mere private way, as well as those pertaining 
to a public way or thoroughfare. 

Now, the East Side Boiler Works were situated on 
the south side of this driveway, perhaps 100 feet or more 
trom Water street. It, as you have found from the tes- 
timony, was a tenant of the Towing Company, and it 
had employed the defendant company, or had ordered 
from the defendant company these angle-irons, and the 
defendant company was in the act of delivering the 
angle-irons to the Boiler Works at the time. The Boiler 
Works, therefore, being a tenant of the Towing Com- 
pany and having ordered these angle-irons, , gave to the 
defendant company permission to drive its auto-truck 
upon this way, in order to deliver the angle-irons to the 
Boiler Works, so that the act in operating this auto- 
truck upon this roadway was by right; that is to say, 
the defendant company had a perfect right from the 
owners of this roadway to use the roadway for the pur- 
poses of delivering these angle-irons. Now, the plaintiff 
was on the driveway at the time of the accident as a foot 
man. His purpose in being there, according to his own 
testimony, was in the course of getting to Jones’ ware- 
house, to procure some clothing from a trunk he had 
left there. This purpose is questioned by the defendant, 
and you may determine for yourselves what his real pur- 
pose in being there was, and, under further instructions 


which I will now give you, you may determine the ex- 
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tent of his right in being there, and the protection vouch- 
safed to him under the law in the use of the driveway. 


It is a duty imposed upon the employer of a driver 
ofan auto-truck of this kind, or of a chauffeur, to ex- 
ercise ordinary and reasonable care in the selection of 
an ordinarily skillful and competent driver - but, as I 
have said to you before, this question has become of 
small moment in this case, the question turning more 


particularly upon the acts of the driver himself. 


Now, I will say to you generally, a person driving or 
propelling an auto-truck, automobile, vehicle, or other 
means of conveyance over a driveway, is bound to the 
observance for the prevention of injury to others upon 
the way at the same time, of that degree of ordinary 
care, skill and precaution as is reasonably commen- 
surate with the danger present or to be reasonably an- 
ticipated. Thus, a person propelling an auto-truck upon 
a public street much used by the public in all forms of 
travel is required to exercise much greater care, skill 
and precaution than 1f he was propelling his truck upon a 
street or highway but little used for travelers by vehicle 
and pedestrians. So he would be required to exercise 
ereater care and precaution upon a public highway but 
little traveled than upon a private way, where persons 
with vehicles or on foot were not much expected to be 
found. In the case of persons constructing and having 
upon their premises a merely private driveway, there 
is no obligation devolving upon them to keep the same 
in repair or free from obstruction or defects, in favor of 
persons using the way without permission of those who 
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are merely licensees; that is, persons using the way of 
their own volition and for their own convenience only, 
and without invitation or inducement in any way on 
the part of the owners of such private way. I may in- 
stance to you what would be a private way so that you 
may undertsand it more readily. If one of you gentle- 
men owning a farm has opened a gateway across your 
prentses, or has opened a way for your private use only, 
that would be a merely private way, and persons who 
would cross through your gateway, or through your 
cpen way, that you have opened for your own convent- 
ence, without your permission, or persons who might go 
through there for their own convenience and volition, 


although you have not refused them the right,—as to 
these persons, you would be required to exercise the care 
only not to run them' down or hurt them after you have 


tound they are upon the way; that is to say, you are not 


under any obligation to exercise vigilance to ascertain 
their presence there, but if you should ascertain their 
presence there, then you should so conduct yourself as 
not to injure them. So that this is a merely private way. 
Now, the owners of such a merely private way further 
owe no duty of vigilance towards persons found 
thereon without their permission, or in the capacity 
of mere licensees, except that the owners shall not 
wantonly or wilfully injure them, or, if their presence 
is seasonably discovered, shall exercise reasonable 
care for their protection. 

Now, having defined a private way to you, you will 
consider in this case whether or not this driveway was 


2 mere private way, for the convenience of Supple and 
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the Towing Company only, or whether it was something 
more. 

Now, I will instance another case to you. Where a 
railroad company should have crossing its track a way 
which, perhaps, began as a merely private way, and 
which yet. has developed into something more, that is to 
say, persons have begun to cross and continued to cross 
until they have become acustomed to cross there in num- 
bers, or, to more or less extent in larger numbers, ina 
case of that kind the railroad company would have to 
exercise diligence or care and circumspection according 
to the travel across that way, and if it should turn out 
that the way was travelled by multitudes of people, then 
the care that would be imposed upon the railroad com- 
pany to see that it did no injury would be increased cor- 
respondingly. 

Now, in this case there has been evidence intro- 
duced for the purpose of showing to you that the road- 
way was used for more than private purposes; notwith- 
standing the roadway was constructed by Supple and 
Mr. Jones, or the Towing Company, for their own use 
and for the use of their dock, that other persons besides 
themselves and those having business with them have 
been accustomed to go upon and use this roadway. You 
will understand that the roadway was constructed over 
a part of Yamhill street, but that makes no difference 
in this case, because permission was obtained from the 
City Council, or the proper committee, for constructing 
this private way, and it was constructed by private en- 
terprise and so maintained by private enterprise. But 


you are to determine whether or not it was used for 
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something more than a private way—whether or not the 
public generally have become accustomed more or less 
to use and to be about and upon this way, and to use it in 
the way of a public highway ; and then you will determine 
to what extent it has been so used. And if you find that 
it has been used for larger purpose than a mere private 
way, then that will have a bearing upon your findings 
as to the negligence in this case. 

It 1s a case, therefore, for you to determine, first, the 
manner of the use and the extent thereof to which the 
driveway has been and was subjected, both before and at 
the time of the accident, and under the instructions I 
have given you, to determine what reasonable and ordi- 
nary care, skill, and precaution should be exacted of per- 
sons propelling auto-trucks over and upon the same for 
the protection of others using the same way, or rather 
cthers that might reasonably be expected to be and to 
be found present upon the same driveway, and especi- 
ally pedestrians, if any, that might reasonably be ex- 
pected to be found traveling or loitering thereon. In do- 
ing this, you must exercise your judgment as reasonable 
and prudent men, taking into consideration all the facts 
and conditions and circumstances that have been devel- 
oped at the trial of this cause. 

If you find that this driveway was samething 
more than a mere private way, that is, one used to a 
more or less extent by others than the owners and ten- 
ants and licensees, or by the public in a more or less gen- 
eral way, and that the plaintiff was rightfully thereon, 
cither by permission or license, or as licensee, or as one 


of the general public, and the defendant's servant Kelly 
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was negligent in so propelling his truck, without giving 
warning or notice of its approach, as to shove the plain- 
tiff off the driveway and injure him, then the defendant 
would be liable, unless you further find that the plaintifi 


was himself guilty of negligence which contributed to 
his own injury. 


As to the conduct of the plaintiff while upon this 
driveway, it was his duty, for his own protection, to use 
his senses of seeing and hearing. He was required to 
so deport himself with ordinary and reasonable care, 
that he would not be injured; that is to say, being upon a 
driveway, or a public way, or whatever it might be, un- 
less it was merely a private way, to take note of the pas- 
sage and passage of cars or of trucks, or of vehicles of 
any kind, and to so conduct himself that he would not be 
injured. He would not be excusable if he was merely 
running headlong and heedless upon a way of that kind 
and was injured. And in this connection, I will give 
you an instruction which seems to be clear upon the sub- 


ject, as follows: 


I further instruct you that the law presumes that ev- 
ery person will exercise his natural faculties to prevent 
injury to himself, and if you believe from the evidence 
that the position occupied by the plaintiff was a danger- 
ous one to occupy, and that plaintiff voluntarily placed 
himself there, and that the dangers attendant thereto 
were known or should have been known to plaintiff, it 
was then incumbent upon the plaintiff to exercise all 
his natural faculties and diligence commensurate with 


ite dameers oi the position, and the failure to exercise 
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such faculties would be contributory negligence and pre- 
clude his recovery. 

Then another charge. I further instruct you that if 
you believe from the evidence that the plaintiff yas famil- 
iar with the custom of heavily loaded trucks turning in- 
to the gateway leadig to the East Side Boiler Works, 
and if you further find that the plaintiff heard or should 
have heard the approach of the auto-truck, it was then 
incumbent upon him, in exercising the duty of protect- 
ing himself from injury, to determine whether or not 
this particular truck was to be turned into the East Side 
Boiler Works, and the failure of the plaitiff.to make any 
effort to determine the fact was contributory negligence, 
and he cannot recover. 

I think this sets forth very clearly the duty of the 
plaitiff in being upon the driveway at that time, and in 
the care that he should observe for his own protection. 
You are therefore to determine first whether the defend- 
ant’s servant has been negligent. If you find that the 
defendant's servant has been negligent in the propelling 
and conduct of his auto-truck upon this driveway, where- 
by the plaintiff was injured, then you should find for the 
plaintiff, unless you find that the plaintiff himself was 
negligent in the manner in which he conducted himselt, 
being upon the roadway at the time, and in the want of 
ordinary care in observing his surroundings and the 
situation so as to protect himself, in which case you 
would find for the defendant, notwithstanding the de- 
fendant itself might have been negligent. If you find, 
however, that the defendant was negligent and the plan- 


tiff was not, then your verdict would be for the plaintiff. 
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This brings us to the question of damages. If you 
find for the plaintiff in this case, then you are to deter- 
mine how inuch he is entitled to recover. ‘The measure 
of damages in this case will be, if you find that the plain- 
tiff was injured, whether slightly or greatly, or whether 
permanently, you will determine the loss that he has 
sustained, considering the probability of the length of 
his life from this out, and you must find what that value 
is at the present date. For instance, you will determine 
what disability he has suffered, and then you will deter- 
mine how much less he would be able to earn during his 
natural life from this out because of that disability, and 
then you will find the present value of that earning pow- 
er, and that will be the measure of damages on that 
phase of the case. I think there are some special dama- 
ves pleaded here, which are the value of his services 
trom the time he was injured to the time this suit 
was begun. The testimony has been that he was earn- 
ing $75 a month, and that, calculated to the time this suit 
was begun, amounted to $337 and something. That 
would be an element of damages to be added to the other 
general damages. You may find also what he has been 
injured by reason of his suffering, both physical and 
mental, and what he will probably suffer by reason of 
this accident. Taking those three elements, and adding 
them all together, will be the measure of damages in this 
case. 


Now, Gentlemen of the Jury, vou are the sole judges 
of the effect of the evidence. You must determine for 


yourselves what the fact is from all the testimony in 
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this case, and in that your judgment must prevail. The 
Court instructs you as to the law of the case. You 
are to take the instructions of the Court implicitly, and, 
tounded upon those instructions, you are to judge of the 
fact, and deternii#e as to the meehgence* either of me 
defendant or of the plaintiff, and find your verdict ac- 
cordingly. 

You are the judges of the credibility of the witness- 
es, which you must determine from their deportment 
upon the witness stand, and from their demeanor, ob- 
serving whether they seem to be telling the truth candid- 
ly and fairly, or reserving something, and thereby deter- 
mine how much weight to give to the testimony of any 
single witness. You must take the credibility into con- 
sideration along with your determination as to the fact 
guvthe case. If the judge, or mm lvatrany time sive ex- 
pression to any opinion as to the effect of the testimony 
you are to disregard that, because it is not intended that 
it should control. You must find entirely upon your own 
responsibility as to the fact in the case. 

I think, Gentlemen, that this is all that is necessary 
to instruct you about at this time, unless counsel sug- 
gest something that I have omitted. 

JUROR: Your Honor, there is one point that I 
would like a little more mstruction upon. In regard 
to the measure of damages, did I understand you it 
was to be computed, and that we were to assume that 
he would be worth $75 a month from now till the end 
of his hfe expectancy? 

COURT: No, you are not to assume that. I said 


there was some testimony here to the effect that he 
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was earning $75 a month at the time he was injured, 
and the plaintiff has asked special damages of $337 for 
the time that intervened between the time he was in- 
jured and the time this suit was begun, and you are 
to determine for yourselves whether or not his ser- 
vices were worth $75 per month. But you will de- 
termine for yourselves what his earning capacity was 
prior to the time of his injury. 

JUROR: And what it would be in the future up 
till the fourteen years of life expectancy? 

COURT: Yes, and what it will be because of his 
disability, if he has suffered any, up to the time of his 
expectancy, and the difference between what he was 
capable of earning prior to the accident and what he 
is capable of earning after his disability would be a 
basis for you to determine the present value of his 
services to the end of his life. 

Me PEAT®Y: Iryourtonorpledse, iisubmineme 
this question to the jury as to whether it was a private 
way or a semi-public way, your Honor restricted it to 
Supple and the Towing Company. I presume you 
would amplify that to include all tenants and persons 
having contract relations with Supple or the Towing 
Company, such as the East Side Boiler Works, for 
instance? 

COUR Ohyyesy | thinkeehatwouldtollow. 


It is hereby certified that the foregoing constitute 
all of the instructions given by the court to the jury 
on the trial of this action. 


Thereupon, among others, the following proceed- 
ings were had: 
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COURT: I will say to counsel that the instruc- 
tions asked im this case were so very numerous, and in 
ad manner they were conflicting in order to get every 
phase of the case before the court’s mind, that the 
court has not been able in the short time it has had to 
give them as careful consideration as it would like, 
btit has attefiypted to cover such instructions as it 
thought were proper to give: 

Mr. PLATT: Your Honor, we might have, I sup- 
pose, a formal exception to the refusal of the court to 
give them as asked, and that will cover it? 

COURT: Yes, you may have that. 

In this relation, it is hereby certified that there 
were at this time i the hands of the Court thirty-five 
writen requésts fot instructions, which had been pre 
pdred and submitted to the Court by the defendant, 
prior tothe arguments of couiisel to the jury, among 
which appeared the following: 

“Comes now the above riatned defendant, by its 
attorneys, Platt & Platt and Paliner L. Fales, and re- 
quests the Court to give the jury the following in- 
Btrhetibess * -e * 

fr. 

“Gentlemen of the Jiry: 

“Vou are instructed that the roadway leading fron 
East Water Street west, upon which this accident 
took place, is, under the testimony, a private roadway. 
You are further instructed, from the evidence, that 
the plaintiff, at the time of the accident, was upon 
said private roadway upon his own personal business. 
You are further instructed that the defendant’s serv- 
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ant, Harry Kelly, was upon said private roadway as 
an invited person, pursuant to contractual relations 
between the defendant and the East Side Boiler 
Works, a tenant of the owners of said private road- 
way. You are further instructed that, under such cir- 
cumstances, the defendant is not liable in damages 
for the injuries complained of unless its servant, Har- 
ry Kelly, was guilty of wilful or wanton negligence 
towards the plaintiff. You are further instructed that, 
the complaint not charging that the defendant’s serv- 
ant was guily of of wanton or wilful negligence, the 
plaintiff cannot recover in this action, and your ver- 
dict must be for the defendant.” 

When said instructions were given, and before the 
jury retired, counsel for the defendant duly excepted 
to the instructions of the Court, which exception was 
read into the record and reduced to writing by the 
official reporter, and was as follows: 

“T desire to except to the Court’s submitting to the 
jury, as a question of fact, the question as to whether 
this structure was a private way or whether it was a 
semi-public way, and the failure of the Court to rule 
on that as a proposition of law.” 

Said exception was then and there allowed by the 
Court. 

In connection with said exception, it is hereby certi- 
hed that the Court on its own motion gave the jury 
the following instruction: 

“With this understanding as to the issues and the 
burden of proof cast upon the respective parties, we 
iis proceed to: a iurther ascertainment of thelai 
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applicable to the case more in detail. Let us first un- 
derstand the situation. This roadway, as the evidence 
has disclosed, was constructed by Mr. Supple and the 
Willamette & Columbia River Towing Company. For 
short, | will refer to that as the Towing Company 
hereafter. It was constructed leading from Water 
Street to the water front, a space of probably 200 feet, 
or more, and it was constructed by private enterprise, 
and perhaps:ior private purposes. But it lead to a 
dock or wharf, which was in use by Supple and by 
the Towing Company, and the use of it must be de 
termined by you hereafter, under the rules that I 
shall advise you of. The way was probably 21 feet in 
width, and, as I have said, led from: Water street to 
the water front, where these docks were situated. I] 
will submit to you the question as to whether or not 
this driveway was a merely private way, used exclus- 
ively by the parties constructing it and their licensees, 
or those having their permission to use it, or whether 
it is more unrestricted in its use; that 1s, whether oth- 
ers have used it, or were using it, or the public gen- 
érally, so as to make of it"omething more thaw¢ 
mere private way, or, in other words, something of a 
public way, or one which the public were accustomed 
to use and enjoy. I will define to you later the rules 
pertaining to the rights of persons in the use of and 
traveling upon a mere private way, as well as those per- 
taining to a public way or thoroughfare.” 

“Now, the East Side Boiler Works were situated on 
the south side of this driveway, perhaps 100 feet or 


more from Water Street. It, as you have found from 
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the testimony, was a tenant of the Towing Company, 
and it had employed the defendant company, or had 
ordered from the defendant company these angle- 
irons, and the defendant company was in the act of 
delivering the angle-irons to the Boiler Works at the 
time. The Boiler Works, therefore, beimgsa tenant of 
the Towing Company and having ordered these an- 
ele-irons, gave to the defendant company permission 
to drive its auto-truck upon this way, in order to de- 
liver the angle-irons to the Boiler Works. So that 
the act in operating this auto-truck upon this roadway 
was by right; that is to say, the defendant company 
had a perfect right from the owners of this roadway 
to use the roadway for the purposes of delivering 
these angle-irons. Now, the plaintiff was on the drive- 
way at the time of the accident as a footman. His pur- 
pose in being there, according to his own testimony. 
was in the course of getting to Jones’ warehouse, to 
procure some clothing from a trunk he had left there. 
This purpose is questioned by the defendant, and you 
may determine for yourselves what his real purpose 
in being there was, and, under further instructions 
which I will now give you, you may determine the ex- 
tent of his right in being there, and the protection 
vouchsafed to him under the law in the use of the 
driveway.” ) 

“It is a duty imposed upon the employer of a driver 
of an auto-truck of this kind, or of a chauffeur, to ex- 
ercise ordinary and reasonable care in the selection of 
an ordinarily skilful and competent driver; but, as I 


have said to you before, this question has become of 
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small moment in this case, the question turning more 
‘particularly upon the acts of the driver himself.” 
“Now, I will say to you generally, a person driving 
or propelling an auto-truck, automobile, vehicle, or 
other means of conveyance over a driveway, is bound 
tc the observance, for the prevention of injury to otli- 
ers upon the way at the same time, of tliat degree of 
ordinary care, skill and precaution as is reasonably 
commensurate with the danger present or to be rea- 
sonably anticipated. Thus, a person propelling an 
auto-truck upon a public street much used by the pub- 
lie in all forms of travel ms required to-exercisc much 
greater care, skill and precaution than 1f he was pro- 
pelling his truck upon a street or highway but little 
used for travelers by vehicle and pedestrians So lie 
would be required to exercise greater care and precau- 
tion upon a public highway but little traveled than 
upon a private way, where persons with vehicles or on 
foot were not much expected to be found. In the case 
of persons constructing and having upon their prem- 
ises a merely private driveway, there is no obligation 
devolving upon them to keep the same in repair or 
free from obstruction or defects, in favor of persons 
using the way without permission or of those who are 
merely licensees; that 1s, persons using the way of 
their own volition and for their own convenience 
only, and without invitation or inducement in any 
way on the part of the owners of such private way. I 
may instance to you what would be a private way so 
that you may understand it more readily. If one of 


you gentlemen owning a farm has opened a gateway 
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across your premises, or has opened a way for your 
private use only, that would be a merely private way, 
and persons who would cross through your gateway, 
or through your open way, that you have opened for 
your own convenience, without your permission, or 
persons who might go through there for their own 
convenience or volition, although you have not refus- 
ed them the right,—as to these persons, you would be 
required to exercise the care only not to run them 
down or hurt them after you have found they are 
upon the way; that is to say, you are not under any 
obligation to exercise vigilance to ascertain their 
presence there, but if you should ascertain their pres- 
ence there, then you should so conduct yourself as not 
to injure them. So that this is a merely private way. 
Now, the owners of such a merely private way fur- 
ther owe no duty of vigilance towards persons found 
theron without their permission, or in the capacity 
of mere licensees, except that the owners shall not 
wantonly or wilfully injure them, or, if their pres- 
ence is reasonably discovered, shall exercise reasona- 
ble care for their protection.” 


“Now, having defined a private way to you, you will 
consider in this case whether or not this driveway 
was a mere private way, for the convenience of Sup- 
ple and the Towing Company only, or whether it was 
something more.” 

“Now, I will instance another case to you. Where 
a railroad company should have crossing its track 
a way which, perhaps, began as a merely private way, 
and which yet has developed into something more, 
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that is to say, persons have begun to cross and contin- 
ued to cross until they have become accustomed to 
cross there in numbers, or, to more or less extent, in 
larger numbers, in a case of that kind the railroad 
company would have to exercise diligence or care and 
circumspection according to the travel across that 
way, and if it should turn out that the way was travel- 
ed by multitudes of people, then the care that would 
be imposed upon the railroad company to see that it 


did no injury would be increased correspondingly.” 


“Now, in this case there has been evidence introduc- 
ed for the purpose of showing to you that the roadway 
was used for more than private purposes ; notwithstand- 
ing the roadway was constructed by Supple and Mr. 
Jones, or the Towing Company, for their own use and 
for the use of their dock, that other persons beside 
themselves and those having business with them have 
been accustomed to go upon and use this roadway. 
You will understand that the roadway was con- 
structed over a part of Yamhill Street, but that 
makes no difference in this case, because permission 
was obtained from the City Council, or the 
proper committee, for constructing this private way, 
and it was constructed by private enterprise and so 
maintained by private enterprise. But you are to de- 
termine whether or not it was used for something 
more than a private way—whether or not the public 
generally have become accustomed more or less to 
use and to be about and upon this way, and to use it 
in the way of a public highway; and then you will 
determine to what extent it has been so used. And if 
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you find that it has been used for a larger purpose 
than a mere private way, then that will have a bearing 
upon your findings as to the negligence in this case.” 

“Tt is a case, therefore, for you to determine, first, 
the manner of the use and the extent thereof to which 
the driveway has been and was subjected, both be- 
fore and at the time of the accident, and under the in- 
structions I have given you, to determine what rea- 
sonable and ordinary care, skill, and precaution 
should be exacted of persons propelling auto-trucks 
ever and upon the same for the protection of others 
using the same way, or rather others that might rea- 
sonably be expected to be and to be found present 
upon the same driveway, and especially pedestrians, if 
any, that might reasonably be expected to he found 
traveling or loitering thereon. In doing this, you 
inust exercise your judgment as reasonable and prud- 
ent men, taking into consideration all the facts and 
conditions and circumstances that have been develog. 
ed at the trial of this cause.” 

“Tf you find that this driveway was something more 
than a mere private way, that is, one used t» a more 
or less extent by others than the owners and tennant; 
and licensees, or by the public in a more or less gen- 
eral way, and that the plaintiff was rightfully thereon, 
either by permission or license, or a licensee, or as 
one of the general public, and the defendant’s serv- 
ant Kelly was negligent in so propelling his truck. 
without giving warning or notice of its approach, <.s 
to shove the plaintiff off the driveway and injure him, 
then the defendant would be liable, unless you fur- 
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ther find that the plaintiff was himself guilty of neg- 
ligence which contributed to his own injury.” 

“As to the conduct of the plaintiff while upon this 
driveway, it was his duty, for his own protection, to 
use his senses of seeing and hearing. He was re- 
quired to so deport himself with ordinary and reason- 
able care that he would not be injured; that is to say, 
being upon a driveway, or a public way, or whatever 
it might be, unless it was merely a private way, to 
take note of the passage and repassage of cars or of 
trucks, or of vehicles of any kind, and to so conduct 
himself that he would not be injured. He would not 
be excusable if he was merely running headlong and 
heedless upon a way of that kind and was injured. 
And in this connection, I will give you an instruction 
which seems to be clear upon the subject, as follows:’ 

“T further instruct you that the law presumes that 
every person will exercise his natural faculties to 
prevent injury to himself, and if you believe from the 
evidence that the position occupied by the plaintiff 
was a dangerous one to occupy, and that the plaintiff 
voluntarily placed himself there, and that the dangers 
attendant thereto were known or should have been 
known to plaintiff, it was then incumbent upon the 
plaintiff to exercise all his natural faculties and dili- 
gence commensurate with the dangers of the position, 
and the failure to exercise such faculties would be 
contributory negligence and preclude his recovery.” 

“Then another charge. I further instruct you that 
if you believe from the evidence that the plaintiff was 
familiar with the custom of heavily loaded trucks turn- 
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ing into the gateway leading to the East Side Boiler 
Works, and if you further find that the plaintiff heard 
or should have heard the approach of the auto-truck, 
it was then incumbent upon him, in exercising the 
duty of protecting himself from injury, to determine 
whether or not this particular truck was to be turned 
into the East Side Boiler Works, and the failure of 
the plaintiff to make any effort to determine the fact 
was contributory negligence, and he cannot recover.” 


“I'think this sets forth very clearly the duty on the 
plaintiff in being upon the driveway at that time, and 
in the care that he should observe for his own protec- 
tion. You are therefore to determine first whether 
the defendant’s servant has been negligent. If you 
find that the defendant’s servant has been negligent 
in the propelling and conduct of his auto-truck upon 
this driveway, whereby the plaintiff was injured, then 
you should find for the plaintiff, unless you find that 
the plaintiff himself was negligent in the manner in 
which he conducted himself, being upon the roadway 
at the time, and in the want of ordinary care in ob- 
serving his surroundings and the situation so as to 
protect himself, in which case you would find for the 
defendant, notwithstanding the defendant itself 
might have been negligent. Jf you find, however, 
that the defendant was negligent and the plaintiff 
was not, then your verdict would be for the plaintiff.” 


And in connection with said exception Counsel for 
defendant made the following motion and the Court 
gave the following instruction to the jury: 


Bd Pacific Hardware & Steel Co., 


Mr PLATT: “Ii your Honor please, in submiit- 
ting this question to the jury as to whether it was a 
private way or a semi-public way, your Honor re- 
stricted it to Supple and the Towing Company. I 
presume that you would amplify that to include all 
tennants and persons having contract relations with 
Supple or the Towing Company, such as the East 
Side Boiler Works, for instance?” 

COURT: “Ohpyes,. 1 think thatewould. follow.” 

And in connection with said exception, it is hereby 
certified that the plaintiff, Alonzo L. Monical, testi- 
fied as follows: 

©. When you met with this accident, Mr. Moni- 
cal, where did you come from? 

A. i‘came from East Davis theres eemmie np act 
Davis, up Front Street to East Morrison; went down 
East Morrison to this roadway at Jones’ and Supple's. 

MQ. And what were you going to do when you went 
onto this roadway? 

A. I was going there. I sot a trunk there 


have 
a trunk there—it is there yet. I have some stuff in it, 
and I was going to get some truck out of it that I 


wanted to take away with me. 


QO. What was the nature of that? 

A. Of what? The stuff I wanted to get out? 

Q. The truck you referred to in the trunk. 

A. Well, clothing, underwear. 

©. And you were on the way to secure that were 
you? 

me Yes, SIT. 


‘©. And did you meet with any one on the road- 
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way? Ifso, who? 

A. Yes, sir. After I turned in on the roadway, and 
walked down, I suppose I was one-third, maybe, down 
to where the accident happened ,I saw a man coming 
up the slip. 

Q. From the west end? 

A. Yes, from the west end, coming up this way 
and towards me, walking, and I walked up close 
enough. Of coures, I knew the man when I got a lit- 
tle closer to him. We walked up and shook hands right 
there where we were standing. 

Q. Who was that man? 

A. John Nelson; Captain John Nelson. 

A. Yes, sir. 

©. And how long after you met him there was it 
until the accident happened to you? 

A. Well, we couldn’ thave been standing there 
not over—couldn’t have been there five minutes. 

Q. Now, whereabouts were you standing in rela- 
tion to the opening on the south side of that roadway 
that leads into the East Side Boiler Works? Do you 
know where that opening is? 

A. Yes li have went thromgh it many times. I 
know all about where the opening is. I have passed 
out through it. 

Q. How far east, I will ask you, of that opening 
were you standing, about? 

A. Well, I could not say. I could not say that, 
how far. I never thought anything about that part 
of it. I didn’t know anything about it, never looked at 
it. You see I didn’t stop there, only just shook hands 
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with him, and we talked, I suppose, maybe two min- 
utes—I don’t know—just a short time. 

‘Q. Now, where were you standing while you were 
talking? 

A. Standing right up close to the railing with our 
hands upon the railing like this. 

Q. Which railing was that? 

A, Theewd rail. 

Q. The one on the north side of the roadway? 

A. Wes. No, “the railing Tight next off "from the 
dock, the same as that dock runs this way, right on 
this railing here. Here comes the road, here is the 
railing. We were standing right over here with our 
hands on the rail. 

COURT: That is on the north side? 

A. Yes, north side. 

Q. On the north side of the railing as you were go- 
ing in? 

A. Yes, sir. 

QO. That would be your right side going up the 
dock? 

A. If I was going back, it would be on my left 
side. If I was going in, it would be on my right side. 

Q. Well, you were going in, weren’t you? 

A. Yes, sir. 

©. Were you standing in front of any opening in 
the railing there? 

A. Noe cm 

QM. Was there a railing there where you were 
standing? 


~. Yes, sir. 
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How high was it? 
It came about here. 
Up to your chest? 


> IO PO 


. Yes. We were standing with our arms on it, 
like this. He was standing on my right side. I was 
standing by his left, about two feet apart, likely, just 
standing with our arms upon the railing like that, 
standing there, looking down at these boats lying 
there below us. 

OQ. Where were these boats lying? 

A. Lying on the ways, some of them and there was 
« boat in the yard at the samme time. 

Q. In what yard? 

A, Supple ¢ yand: 

©. On the north of this roadway? 

A. Yes; yes. And there was some small boats 
there, gasoline boats, and the “Cash Weir”, they 
called it. We was looking at them. We were stand- 
ing there talking. 

O. Where was Nelson standing at the time? 

A. Standing on the right hand side of me, about 
two feet from me, I think likely—I don’t know. 

‘Q. Was he to the east or west of you? 

Pan Mast: 

Q. Was he nearer Water Street, or nearer the 
dock? 

A. Nearer Water Street. 

Q. Then, he would be east of you a little? 

A. Yes. 


Q. Now, how were you standing, facing what di- 
rection ? 
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A. Hacinge down the river, soutla, 

QO. Facing down the river? You mean by that, 
towards the north? 

A. Yes. It would be facing the Morrison Street 
bridge. 

QO. Now, did you have your face or your back to 
the roadway? 
e.  Wes,. sur. 
©: Wate 
A. Yes, sir. 
‘OQ. Imean, the roadway on which you were stand- 


A. Yes. Our back out we were standing there, 
and the roadway was right here. 

QO. Your back? 

im. Nes. 

©. And how was Captain Nelson? Was he 
standing in the same way? 

A. Hehad his arms up on the rail, is all 1 can*say 
about that. I didn’t know how he was standing with 
his feet, or anything about that. He couldn’t have had 
his feet up on the railing. 

©. Which direction was he looking? 

A. He was looking down on those boats. We was 
talking about those boats. 

©. InSupple’s yams 

A. Yes, sir. 

©. Were you both standing there at the time that 
you were struck in that way? 

A» Yes, sir. 


‘QO. What happened to you while you were stand- 
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ing in that position? Tell the jury what occurred, as 


near as you remember. 


A. 
red. 


Well, I cannot tell anything about what occur- 


I know there was something. I was struck by 


something, but what it was, I don’t know, for I didn’t 


see anything, and I never knowed what it was that 


hit me for ten or fifteen days after | was in the hos- 


pital. 

QO, Worercdidt Strike you? 

A. Right in here—right in the short ribs. 

Q. Did you know what it was that did strike you? 

A. No, sir, I didn’t know what it was. 

QO. Did you receive any warning? 

me Neo. | heardunothing. 

©. Betote:youswere styueky 

A. No, I didn’t hear anything before or after. A 
warning after that wouldn’t have been any good. 

Q. Did you hear the sounding of any gong? 

. Wo) sit. 

). Qr bell? 

Aw JING; Six 

‘QO. Or whistle? 

oe. Nes sir. 

Q. Or anything to give you warning that a truck 
was going to turn into that East Side Boiler Works 
opening? 

me No, Idid not: 

Q. Before you were struck? 

A. I did not. 

Q. How long have you been in the habit of going 


on that roadway and passing over it, Mr. Monical? 
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A. Ever since it was built. [I was working for the 
company at the time it was built. They used that— 
that was put there for use publicly, and everything to 
come in there, whatever they wanted in that yard, at 
the Boiler Works. People would bring in machinery, 
go in there to be repaired, come in on that road and 
out. There was always vehicles coming in. 

QO. To what extent has that roadway been used 
by the public? 

A. For anything that would come up that it could 
be used for—such as cement. He handled cement, 
you know. Stuff such as that. 

©. Does everybody go there that wanted to? 

A. I never saw anybody refused. It was always 
open. No gateway on it. 

©. Iask you, does everybody go there that want- 
ed to? 

A. I never heard tell of anybody being turned 
away. 

‘©. Ithas been used for how many years, to your 
knowledge? By the public generally, for vehicles and 
pedestraims ? 

A. Well, I couldn’t say how long. I forgot what 
wis there the days before they put this new one tn. 
This new one, 0 think, has been there about ton? or 
qiwe y care. 

©. Youdon’t understand my question. How long 
has it been used by the public generally for vehicles 
and pedestrians to pass over it, how many years? 

Mr. PLATT: I object, 1f the Court please, to the 
form of the question. The witness has stated what 
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the dock has been used for—people going to these dif- 
ferent business enterprises there. 

COURT: He may state how long it has been used 
in that capacity. You may state to the jury how long 
it has been used in that capacity. 

A. Well, I cannot say just how long. 

COURT: Well, about how long, as near as you 
can tell? 

‘‘. Well, it has been used something over four 
years, I think. 

COURT: Do you deny, Mr. Platt, but what that 
roadway is used by the public, that is, by persons hav- 
ing occasion to go into that mill? 

Mr. PLATT: No. But we deny that anybody 
who was going there except for that purpose, had 
any other position than that of what is known as 
implied licensee. 

COURT: Proceed; Mr. St) Raymer: 

Q. During the four or more years you say you 


have been in the habit of using that roadway 

A. Mies sine 

Q. How far is the roadway used? To what ex- 
merit © 

COURT: You mean from Water Street? 

tir ol RAW NER: Yes. 

Q. From Water Street to the river front, to what 
exarenit 

A. Oh, I suppose 200 or 300 feet, something like 
that—400. I don’t know. I never measured it—nev- 
er thought of it. 


Q. The whole distance to the dock, to Supple’s 
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dock? 

A. “Oh, couldnt tell ‘you. 1 wever though of 
such a thing as that, of taking the distance, or any- 
thing. 

QO. Well, Iam not asking you for how many feet, 
but what portion of the roadway has been used by 
the public generally that you have testified to—the 
whole length of it, or only a part of it? 

A. The whole length, and onto the Supple’s dock. 

Q. The whole length from Water Street onto 
Supple’s dock? 

Pu. Yes, vif. 

Cross Examination. 

QO. Now, you say this elevated roadway where 
this accident took place is used to get into Supple’s 
dock and also into the East Side Boiler Works? That 
is correct, is it not? 

A. Yes, sir. 

©. There isn’t any sidewalk there for foot passen- 
gers, is there? 

A. No, not that I know of. I don't know whether 
they aim to put a sidewalk or not. It is a road, about 
20 feet of roadway. 

©. Now, how long prior to the time that you 
were hurt at this place of accident was it that, you 
had been there before? When were you there before 
tine ° 

A. Oh. I suppose it was three months, I reckon. 

QM. Yes. Well now, how many times had you had 


Eas 


occasion to go over to this property and over this 


vs. Alonzo L. Monical. 331 


roadway during the time, this three years that you 
had worked for the Shaver people, after you left 
Jones’ employ? 

A. Oh, I don’t know, I had been over there sev- 
eral times, I suppose maybe half a dozen times, in 
the time would go over there and go to the office 
to see if there was any mail. 

©: Towite office: 

Ave, Yess 

QO. Well, the office 1s on) Hast Water Street) isn’t 


ie Wahivehic 

Q. The office of the Jones people is on East Water 
Street? 

Eee des. 

QO. You would not have to go onto this roadway at 
all to go to the office? 


Pe New taihien 


©. You would not have to go onto the roadway 
at all to get to the Jones office, would you? 


A. No, not if you wanted to go to the office; but 
if you wanted to go to the warehouse, you had to go 
the other way. 


©. Well now, where is the warehouse? 


m~ Iltweemoht om wie tei land sie of ihe road 
that you come in onto the dock on, on the left hand 
side coming in, there is the warehouse. They had a 
warehouse they kept their goods in, provisions and 
stuff that were for the boats, and everything; they 
had it locked up in there. 


O. Where was this warehouse with reference to 
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the passage way leading into the East Side Boiler 
Works? 

A. Well, the warehouse come first back of the of- 
well, enough stable room to 


ie, theh <ome'a lone 
stable twelve head of horses. Then come the machine 
work, machine shop. The boiler works is not there. 
It is on the corner. 

The boiler works 1s further south? 

Yes, on the corner. 

You go through? 

Yes, this way, makes that turn. 

Now, this warehouse, as I understand you, 
is immediately back of the office there near East 
Water Street’ 

A. Yes, pretty close. I don't know as you can call 
it—they callit astore room. They kept all their pro- 
visions and such as that for the boats. 

QO. How do you get into that—through the office? 

A. Through the office, or there ts a side door, eith- 


OO PO PO 


Ef one. 
©. Where is the side door, on which side? 
A. On the outside of the building, on the inside. 
©. On Jones’ side or on Supple's side? 
A. Yes,-on Jones side. 
©. The other side of this warehouse, and_ the 
south side? 
A. Yes. 
©. And your trunk was kept in that warchouse? 
P.. ” Teles 
Q. Well now, if this warehouse was immediately 


back of this office, and the entrance to the warchouse 
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was over on the south side of it, what occasion was 
there to go onto this elevated roadway to get into 
that warehouse? 

A. Because you cannot go into the warehouse 
now,oreaitt ffor a yearwor better im the fromt. You 
have got to come down there to go in, to get into this 
warehouse to a door from the shop; open the door 
for us, open the door and we go right in there, to the 
best of my knowledge. 

‘Q. Isn’t it a fact that the main passage way from 
Water Street to the Jones part of this joint property, 
and to where Jones fastens up his boats, and where 
you get into Jones’ warehouse, 1s over south of these 


buildings? 
Ace Frovisthestirce? 
Ores: 
A. Well, yes, to come from: the ottiee 
©. From Water Street toor 
A. Yes, itis on Water Street, the office is. 
O» sSouthatethere is Mowoceasi@m, tomge onto this 


roadway to get into that warehouse? 

Lo No: 

(} disn’%é shai aviact? 

A. Oh, that is all right. Just wait till I tell you a 
little more, will you? 

QO. Well, that is what I want to get at now. 

A. When I went there, there was nobody in the 
office. There is a gateway, you know, across the 
mont there. Vitere is a gateway acrossethe front of 
this entrance you claim goes down inside there. Here 
is the office, and there is the gateway, and coimes 
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over to the building over here. Then fastens that up 
there. That is fastened up. If there is nobody around 
there, you cannot go in there. You can go down there. 
Mais entrance to the machine shep, yeu seat walk 
right around there, and come up to the entrance to 
the dock; and if you want to go into the warehouse, 
you can unlock it if you have gota key. You always 
can get a key from some of the men there. 

QO. Was there any reason why you couldn’t open 
tlie gate: 

A. What? 

‘. Any reason why you cotildn t open the eakc 
on the south side? 

A. Well, they never used it. They never used it 
for any one to travel. I have heard them say they 
didn’t want any one to open that gate and travel in 
there; that road was on the outside. 

Q. But you went on this occasion down this ele- 
vated roadway? 

A. I went down the public roadway—supposed it 
to be public there. There is no signs to show that it 
was not. 

Q. Now, when did you leave this trunk there, Mr. 
Monical? 

A. About three years or four, when I left. About 
two years or two and a half years before I went to 
work for Shaver. I worked for them, and worked 
nearly three years for them. And when f left there, 
I left the trunk there. What day I left it there I could 
not tell you, but I left it there, and went to work for 
Shaver. And I was to that trunk twice in that time 
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to get parcels out that I wanted out. I had ne place 
to keep them. Anything I wanted I would put it in 
there, and go and get it when I wanted it. asked Mr. 
Jones about leaving the trunk, and he said it was all 
right—it was not in his way—if I wanted to leave 
it there, why leave it. 

Q. Did you pay anything for the privilege of leav- 
ing it there? 

A. Did I? I would pay anything if he wanted it, 
if he asked it. 

Redirect Examination. 


©. You spoke about people going into the office 
of Jones down by Water Street, and you said that 
there is a gate there that was closed when you went 
there that day, and you had been told by Jones that he 
didn’t want anybody going through there. Now, 
which way was it that the public was in the habit of 
going in order to go onto those premises? 

A. ‘Took the roadway on the outside. 

OQ: TVorgo where? 

A. Into the boiler shop, or any place on the lower 
docks. 

©. Vorsothrotehtaropenns? 

Pus. Vs. 

‘OQ. Near where you were at this time? 

p, Wheres "an opening there, and ust a “Pte 
ways further there was another opening there when 
this would be closed. Sometimes this opening here 
was closed. There is a small opening here, an ent- 
rance just about like a door, common door, walk by 
and go in at it going across to work or around the 
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boats. 

And in connection with said exception it is here- 
by certified that plaintiff's witness, Captain John E. 
Nelson, testified as follows: 

QO. What were you engaged in doing on the 25th 
of last March? 

A. Well, at that time 1 had gone over to See about 
going pilot on a tug boat lying there at Supple’s 
d@ck. Ivhad just leftthewmailread bridge company s 
boats, and went over there to go to work. 

QO. Went over there for what purpose? 

A. I went over there to secsabout goine pilot om 
the tug boat that was lying there. 

Q. And after attending to that, what did you do? 

A. Well, I started off from the dock up the slip, 
and just as I got on the roadway, there, I met Mr. 
Monical, and we stopped and shook hands, and lean- 
ed up on the railing. There is a railing runs along on 
the north side of the roadway. 

Which roadway do you refer to? 

From Water Street out to Supple's dock. 
Where Mr. Monical met this injury? 

Yes, right at that point. 

Now tell the jury what happened there, what 


OPO>O 


you did, and what Mr. Monical did, and about the ac- 
cident. 

A. Well, we hadn’t met for quite awhile, and nat- 
urally friends, we stopped and shook hands and talk- 
ed. We were talking about steamboats, and differ- 
ent things, and Mr. Monical spoke to me about he 
thought he would try and rent the “Cash Weir.” 
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Also he had gone down to see about his trunk. And 
we hadn’t been standing there but a very few mo- 
ments, leaning with our arms on the rail. There was 
a piece along the railing there that the upright piece 
is fastened to, and I was standing on that, just lean- 
ing over, with my arms on the railing, and this truck 
came alomeaimnd sticks," 

‘OQ. Wiha’ has beenothescustom m regard t@ the 
use of that dock prior to that time by the public gener- 
ally, and the roadway? 

Everybody goes out on the dock that wish to. 
Over this roadway? 

Yes, sir. 

Open for everybody? 

Yess sam. 


Pe Pe > 


What, in regards to the boats landing there, 
and so on? 

Wes 

I have landed there on several occasions. 

And passengers—pedestrians? 

Well, I had no passengers. 


OPO PO 


I don’t mean your passengers, but foot passen- 
gers going up the roadway? 

A. Qh, it is a common thing to see people walking 
back and forth there. 

QO. The public generally go there who want to? 

A. Yes, sir. 

‘Q. How long has that been going on to your 
knowledge? 

A. Well, most any day you go over there you can 
see soinebody walking back and forth. Perhaps they 
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are going down to the boats. There was for quite 
awhile that the Columbia Contracting Company had 
two or three boats laying there. Well, there is quite 
a crew on these three boats. They would be going 
back and forth all the time. 

QO, Just the the same as in any sother read *or 
street in the city? 

A. Yes, just the same; no difference at all what- 
ewer. 

Cross Examination. 


Question by Mr. PLATT: 

You say just the same as any other roadway in 
time ctey 

A. Yes, sir, as far as traffice is concerned. 

Q. The same as Morrison Street ouwhere ? 

A. Every bit. Anybody who wanted to go down 
there, go down. There was nobody ever stopped you. 

©. They didn’t go amyudere, wid they, txcepi to 
Supple’s dock? 

A. Oh, yes, they could. They could go in onto 
the Willamette and Columbia River Towing Com- 
pany’s dock, or on the boats. 

Q. There is no occasion for anybody to go over 
there unless they have business there, at Supple's 
dock or Jones’ dock, or the East Side Boiler Works, 
was there? 

A. I don’t see why. 

QO. It don't go anywhere, does it? It goes to the 
water? 

A. You can go out there, and get sights of the 


river front. Lots of times a man will take a walk out 
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or the dock that has no particular business. 


0. 


else? 


A. 


You didn’t mean to say that lead anywhere 


Yes, it leads places. It leads out to the boats 


that are laying there. Somebody might want to go 


out and look at the boats. 


O. 


When you say they go the same as they do on 


any other street in the city— 


je. 


They do, the same as any other docks. 

You are talking about docks, now? 

This was a wharf. 

Was it like aesteeet? 

Just the same as going down on any other 


Justelikesa dockwuniot likeagsineet1s\it? 
It was a half street, insn’t 1t? 

Well, as it asstreet owa doek? 

Well, on that roadway— 

Yes. 


I should think you would call it a street 


halt 


a street—the roadway. It is the entrance to the dock. 


0. 


If you kept walking you would get into the 


water, wouldn’t you? 


A. No, sir, not unless you fell off the dock. You 
would do that if you fell off the bridge. 


QO. 


Youtlksiow it is a dockwaind not a street. Be 


We ie even sc. 


Oo > O> 


I know what is a dock? 

That structure. 

I know there is a road to go out to the docks. 
A roadway to go onto the docks? 
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A. Either the Willamette Towing Company dock, 
or the Supple dock. 

And in connection with said exception, it is hereby 
certified that plaintiff's witness, Dick Turpin, testifi- 
ed as follows: 

QO. Do you know anythng about whether the pub- 
lic generally are in the habit of using that roadway? 

im. “Sites, “Sir all sovott tirere 

©. Both vehicles and pedestrians? 

A. I have went out there with my machine—I 
have a machine. I went owt there with that machine 
—rode out there with Mr. Beel, too. 

Q. How long has it been used in that way by the 
public generally? 

A. Ever since Mr. Supple built the dock. I think 
in the neighborhood of maybe three or four years. I[ 
wouldn’t like to say exactly, because I never kept any 
track of it, but I should think in the neighborhood of 
tlaiee or four years, 
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‘QO. You have seen other men standing at this rail- 
ing, have you, while auto-trucks have passed? 

A. Yes, lots of men have stood there and watched 
us working on the dredger. 

And in connection with said exception, it 1s hereby 
certified that plaintiff's witness, G. J. Smale, testifiec 
as follows: 

Q. Was there anything to obstruct the view of the 
chauffeur who was operating the truck, so that he 
could not see these two men on that roadway ? 


A. No, sir, not a thing to obstruct his view. 
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©. Have you seen othermen standing at that rail- 
ing and looking down? 
Y esmsity. 
When automobiles have been passing? 
Yes, sir. 
How often do they do that? 
Wiell, several tines through the day w=2 have 


PO PO - 


looked up, and saw them standing on the roadway 
looking down at us working on the dredge, setting in 
machinery and one thing and another. 

Q. And trucks going by auto-trucks? 

A. Yes, sir, all kinds of vehicles. 

©. To what extent has the public been using that 
roadway, Mr. Smale, to your knowledge? 

A. Why, as far as my judgment is, there is ce- 
ment docks out there and one thing and another, they 
use this roadway going out to it, and to the East Side 
Boiler Works, and Jones’, and out to the boats that 
are landing in there, that is, tow boats, employees 
from them go back and forth, and other people. 1 
have been back and forth there myself several times. 

‘Q. It is open for the public generally? 

A. Yes, sir, open for the pubilc. 

©. Both vehicles and pedestrians? 

i. oun tomstepecems In tact, thescity has 
sewerage pipes laid in from Water Street right along 
this runway into the river. 

And in connection with said exception, it is hereby 
certified that plaintiff's witness, William C. Cohen, 
testified as follows: 

On Dow otMiaiew aie tliinnge about whether hat 
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roadway has been used by the public generally? 

A. It has since I have been acquainted with the 
pare: 

QO. Ever since you have been? 

a. est 

QO. For what kind of travel ? 

A. Well, to and from Supple’s dock with all kinds 
of hauling, and from the Willamette and Columbia 
River Towing Company with all their deliveries of 
stuff, either to and from the boat and for general traf- 
fic that would come up off those boats. 

Q. Both vehicles and pedestrians? 

A. eS wolle 

©. Do you know anything about whether there 
has been any habit of men standing at that railing 
where you saw this plaintiff at that time? 

Mr. PLATT: Objected tom siesoreound that a 
not competent. Contributory negligence of some- 
body else would not excuse this. 

COURT: I don’t thimk that is competent. You 
can inquire as to how that tramway was used by ped- 
estrians. 

‘©. Well, I will ask you, how was that tramway 
used by pedestrians? How was it used? In what 
way? 

A. Just whenever they wanted to use it, for any 
and all purposes, so far as I know, ever since I have 
been there; and I have been right there for two years. 

©. In what portion of it would they walk or 


sfamicl ? 
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A. Well, usuallhom trevoutsidepmext to the rail- 


ing. 
QO. Where this plaintiff was? 
a  Yestsie 


And in connection with said exception, it is here- 
by certified that plaintiff’s witness, Joseph Supple, 
testified as follows: 

©. Are you acquainted with the premises, Mr. 
Supple, known as the Supple dock, and the roadway 
leading to the Supple dock from Water Street, on the 
East side of the river? 

Yes, sir. 

How long have you known that? 

Ever since they were built. I built them. 
When was it built? 

Why, I think it was in 1906. 

What has it been used for, Mr. Supple, since 


O PO PO Pp 


it was built? 
A. Aroadway to go out to the river and the docks 


out there. 
‘Q. And whom has it been used by generally? 


A. The public, everybody. Nobody had any privi- 
lege on it. As a public dock, that is all—a public road- 
way. I got a permit from the city to build it. 


®.  Omeimthiereits street ° 


A. Well, I suppose it was a city street at that time. 
Since then they have had some controversy about it, 
and they claim that the streets from Water Street out 
to the river belong to the blocks—to the center of 
each street belongs to the blocks. But at the time 
when I got the permit from the city, I supposed it 
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was the city ruled the streets. 

Cr snd what strect 15 1t that youUutmeicmue. 

A. Yamin Street. 

Oe eat vamnil Street r 

A. Yes, the foot of Yamhill Street. 

©. And you got a permit from the city to con- 
struct this roadway over the street, did you? 

Aw Neeopsir. 

Q. From the harbor line to Water Street. 

Dum ies. 

©. And you constructed it fer the use of the public 
and for your own generally, did you? 

A. Yes, sir. 

Mer. PLATT: I sug@est, if commeel, wants to, be 
sworn— 

Q. How has it been used? 

COURT: Those questions are very leading. 

Mr. ST. RAYNER: Yes; your Homor 1) didi: 
think of that. 

COURT: The witness can answer the questions. 

QO. Then how has it been used since you construct- 
edit, Mr. Supple? 

A. It has been used for a pttblic roadway, tomeet 
out to the docks. 
And in what way has it been used? 
In what way? 
lor pedestrians and vehicles, or what? 


> IO PO 


Yes, everybody used it. Walk out there, or 
drive, or go any way you want to go out. 
©. And by whose permission was that—yours? 
A. Why, I got the permit from the city to improve 
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the street. There were three blocks there, and there 
were a lot of old shacks and things obstructing these 
streets; and in 1905 Mr. Jones, owning the block south 
of me, and Mr. Leonard owning the block north of 
me—Mr. Wanzer was in the city engineer’s office, 
and he said if we got permits to fix the streets, to im- 
prove the streets, why, he would clear the streets out 
of these shacks, so we could get out to the dock. So 
we got these permits, but after we got them he could 
not clear the street out, so it ran on until the next 
year. Next year I built the dock out there fronting 
my property, and then I built this roadway at Yam- 
hill street to get to the dock, and since then it has been 
a public highway—nobody has ever been refused to 


use it. 
@. “And the publieallmise: 
Age Yiesysir 
QO. With your permission? 
A. Yes, sir. 


Cross Examination. 
Questions by Mr. PLATT: 


Now, this was built jointly by Captain Jones’ com- 
pany—the Willamette & Columbia River Towing 
Company and yourself, was it? 

A. Well, when I built the dock, I built the dock, 
all that was in the water of it, and so when I built it 
{ had an arrangement with Captain Jones, and I said, 
“Now, I will build it on your side of the street, and 
that will give me more room in the shipyard, and you 
can use the dock as much as you want to that is front- 
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ing on your street and around there.” And then when 
I got in as far as the street, about 150 feet from Water 
Street, why, Captain Jones says, “I will finish up this 
dock.” He says, “I don’t want to use the dock unless 
I pay for part of it.” So he fintshed that up, the last 
150 feet to Water Street. 

©. Now, this request that you made of the city 
for permission to build this structure there ran in the 
name of the Willamette River Towing Company as 
well as yourself? 

A. Both of us. We got the privilege for to 1m- 
prove these two streets in 1905, in order to get these 
shacks out of the way, so that we could get out to 
use Our property. 

©. Your primary object was to get these shacks 
out? , 
A. Yes, sir. After that I built thesd@eck»and éhien 
[ ran the street out om thatpermmit. b fever cotmny 
other permit. 

Q. Now, in your application for leave to build this 
roadway, you requested permission from the city to 
build it for your own purposes, didn’t you? 

A. Icouldn’t say about that. 

Q. That was what you were trying to get, was ac- 
cess to your improvements that you either had or in- 
tended to make? 

A. Yes. Yes, sir. 

Q. And your application was in that form, and 
not in the form of pefiiission fo improve. the strett, 
was it not? 

A. Well, as I told you, Mr. Wanzer—we wanted 
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to get these shacks out of the way so that we could 
get out and use our property, and we could not get 
them,—there was no way of getting them out of the 
street. Theyebloesedwthe street, Amid Mir. Wanuzer 
says, “You three people that own these blocks get a 
permit from the council from Water Street to the 
harbor-line, and [ will get the shacks out of the way.” 
So after we got it he could not doit then. So then we 
bought the people out and bought the shacks—Mr. 
Jones and myself. 

QO. Well, now, you and Mr. Jones constructed this 
elevated roadway? 

ee Vesesit: 

‘. And who has kept up the repairs on it? 

A. I hawme, 

Qe Has the City of Portland evermdoneanythine 
towards the repair of it? 

A. Notathing. Nota thing that I know of. 

©. Has the City of Portland exercised any domin- 
ion over that structure since you built it? 

A. “No, sir,not thatidciew of: 

©. Is there any reason today why you cannot put 
a gate at Water Street and shut anybody out of 
there that you want to? 

Objected to as a conclusion of law and incompetent. 
Objection overruled. 

A. You say is there any reason? 

O. Youand Mr. Jones. 

A. Why, I don’t know whether I could shut if up 
ornot. If 1 could shut that up, I could shut the whele 
East Side from the water. 
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QO. Now, your dock out there is used as a cement 
dock, is it not? 

A. Mostly, yes, sir. We transfer anything over 
it. 

©. And automobile trucks go-back and forth there 
a great deal to get cement? 

A. Yes, sir. 

©. And turn in to this East Side Boiler Works 
with material for the Boiler Works? 

A. Yes, sir. 

And in connection with said exception, it is here- 
by certified that plaintiff's witness, William E. Jones, 
testified as follows: 

©. Are youa member or an officer of the Willam- 
ette & Columbia River Towing Company? 

a> Yesrsir. 
©. How long have you been such? 

A. About 15 or 16 years. 

©. What official position do you oceupy with that 
company? 

A. Secretary and treactirer 

©. And how long have you occupied that? 

A. About that long. About fifteen years, I think. 

Q. Your company is the company that, in con- 
junction with Mr. Joseph Supple, constructed the 
dock and the roadway in question, was it? 

my Y€S) Sir. 

©. What was the purpose of the construction of 
that roadway, and for what has it been used since it 
was constructed, Mr. Jones? 

A. It was to get to the dock and the river front. 
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‘©. Tothewiverarent 

A. Yes, sir. 

Q. From the harbor-line to where? 

A. To Watemsienect: 

Q. And how has it been used by the public since 
then? 

A. Well, the public has been using it. The public 
never was excluded from it. Everybody has the priv- 
ilege there that wants to go there. 

QO. How long have they had that privilege? 

A. Ever since it was built. 

©. And how have they used it, for pedestrians and 
vehicles generally? 

A. No, the vehicles hasn’t any business there, 
that is, unless they were going to the dock. There is 
no outlet to it, only if they go out there, they have 
got to come back the same way. 

Q. Do you know the plaintiff in this case—Mr. 
Monical? 

A. Yes, sir. 

QO. How long did he work for your company, if at 
all? 

A. Why, as near as I can remember, it would be 
about seven or eight years, probably. 

‘. Were you aware of the fact that he was in the 
habit of going on that roadway, and upon your prem- 
ises, on the south side of it? 

ee Vices sir, 

Q. For how long has he been doing that? 

A. Well, ever since we have been there occupying 
that. 
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Q. Did he go there with the permission of your 
company and yourself. 

A. Well, I never gave him any special permission 
to go there; nor I never told him not to. 

Q. Did you consider that he had a right to be 
Livere f 

A. Yes, sir. 

Mr. PLATT: Oh, state the facts. This witness 
cannot pass on the law of this case. 

©. How long do you say he has been in the habit 
of going there, Mr. Jones? 

A. Ever since the roadway was built. 

COURT: That way was built for the purpose of 
giving access to your dock, or to Supple’s dock there, 
was it not? 

A. Yes, sir. We had a private roadway of our 
own, but the roadway was wearing out, and we didn't 
care about rebuilding it and maintaining two, so we 
helped Supple build this roadway. 

COURT: Well, the purpose was to give access to 
your dock? 

Py Yes sir. 

COURT: After it was built it was opened up to 
the street? 

A. Yessir. 

COURT: And then you allowed the use s it by 
such vehicles, or the people that desired to go im to 
your dock? 

A. Yes, sir. 

COURT: And passing in and out by that way? 

A. Yes, sir. 
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Cross Examination. 


Questions by Mr. FALED: 

Mr. Jones, what is your interest in that dock at the 
present time; that is to say, the Willamette & Colum- 
bia River Towing Company? 

A. Well, no particular mterest in the deck” “Wir. 
Supple built the dock. 

Q), “mean, in the roadway rather, Mr Jones: 

A. Weil, we built about half the roadway. 

©. Do you claim to own half the roadway? 

P. Yes, sir. 

Q. If Mr. Supple would propose to give this away, 
would you think that you were entitled to an objec- 
tion? 

Peeies Sit, 

©. Did you ever exclude the public from this road- 
way? 

Ee Ne. Sir. 

©. WDidyou ever crant memnibers*ot the*puisiic who 
had no particular business either at the Supple dock 
or at your own premises permission or direction to 
use it? 

A. No. I never gave anybody privilege to use it, 
and never told anybody not to use it. 

©. Is there any sign on the dock stating that it is 
a private road? 

INorsn” 
Did you ever put one there? 
No, sir. 


0 PO > 


You have described another roadway that you 
used to use formerly, in connection with your descrip- 


Yo 
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tion of your building of this one. Will you state for 
what purpose the old roadway is used at this time? 

A. Just for foot traffic. 

Q. Is it a proper method of ingress and egress to 
your particular dock, that you use yourselves for your 
own boats, for foot passengers? 

i wesisilr. 

Q. Is it the one that is used principally by your 
men going to your boats, or peopie having business 
with your boats? 

A. Well, itis between our office and the boats, be- 
cause it is further around by the roadway in the 
Steet. 

©. Men who are employed upon your boats would 
naturally use the roadway on the north side, would 
they? 

A. Ii they were going between the office and the 
boats, they would. 

Q. Rather thesotuth side. 

A. If they were going between the office and the 
boats, they would use it, but if they were going to 
town, towards Morrison street, why, there is no pre- 
hereiec. 

©. If the men were in the transaction of your bus- 
iness, ordinarily, then, would they use the south one 
in preference to the north? 

A. Well, they would 1f they were coming to the 
office. 

©. State whether or not they would sometimes go 
the other way, and if so, for what purpose? 

A. Well, they might have different purposes. 
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They might have the object of getting up town with- 
out being seen, or something like that, without pass- 
ing the office. 

Q. That is to say, if they wanted to go up town, 
and they didn’t want you to know it, they might go 
out that ouside roadway? 

A. Yes; they wouldn’t have to pass the office on 
that roadway. 

Q. They would sometimes go over to town, then, 
when you would rather they would not? 

A. Well, they might go over sometimes when, for 
instance, the boat might be laying waiting for orders, 
and they wanted to run over town quick and back, 
they might just pass up the other way so nobody 
would see them. 

©. Have you ever excluded foot passengers from 
the roadway, or rather the foot walk on the south, 
next to your office? 

A. No, san. 

©. Would they use this roadway in getting to 
your warehouse on the south, the one next to your 
office? 

A. Well, it runs right into the warehouse. 

QO. How near is the warehouse from the entrance 
on Water Street to that roadway on the south? 

~ \ About feet. 

©. How much further would it be to go the other 
way, around the north, on the outside roadway? 

me he voagwayssavesabomt.30 feet.apart, I thik. 

QO. Yes, but would they not have to go away down 
ho tie enttanee to the Kast Side Boiler Wonks, im 


354 Pacific Hardware & Steel Co., 


order to get around back to the warehouse? 

A. Well, they would have to go 60 feet, probably 
30 feeteach way, to get to the roadway that isan 
mae street. 

COURT: What is the object of this cross-examina- 
tion? 

Mr. FALES: It is sumply our desire, if your Hon- 
or please, to show the condition of the property by 
this witness. 

COURT: I think that is pretty well understood. 
You are taking up a good deal of the time of the court. 
Unless there is some special object, I don’t think it is 
necessary to prolong it. 

Mr FALES: Wery sell, youmiileter. 

And in connection with said exception, it 1s here- 
by certified that defendant’s witness, W. E. Jones, 
testified as follows: 

©. Did you ever know of Mr. Monical, the plain- 
tiff here, having a trunk in that commissary ware- 
house? 

A. I never knew it until the last few days, but I 
believe that he has got a trunk there. é 

And it is further certified, in connection with said 
exception, that defendant introduced in evidence cert- 
ified copies from the office of the Auditor of the City 
of Portland of an application of the Willamette & Co- 
lumbia River Towing Company and Joseph Supple 
for permission to use the continuations of Belmont 
and Teast Yamhill Streets from the west line of [fast 
Water Street to their termini at the Willamette 
River, and a cerified copy of the action of the I¢xecut- 
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ive Board and Street Committee of the Executive 

Board therein, which were received in evidence and 

marked defendant’s exhibits 6 and 7 respectively, and 

are copies of the permit and application referred to 

in the testimony of Mr. Joseph Supple, and are in 

words, letters and figures as follows, to-wit: 
[Defendant’s Exhibit 6. | 

“Office and yard, foot of Belmont Street. Most 

Eee ecminecity. Phone East 421. 
JOSEP E SUG a, 
Boat Yard and Marine Ways. 
Rortland, Oregon, May 11, 1905, 
Hon. Geo. H. Williams, 
Mayor and Chairman of Executive Board: 

Sit; 

We, your undersigned petitioners, being the own- 
ers of all-of blocks 5,.6, 7, East Pertlande between 
which lie the continuations of Belmont and East 
Yamhill Streets, from East Water Street West, 
would respectfully present the following: 

WHEREAS, Said street continuations are unim- 
proved and of no public use or benefit, and 

WHEREAS, It is necessary in the pursuit of the 
industries carried on by the property owners on said 
blocks, consisting of shipbuilding and docks, that they 
have the use of said street continuations, 


THEREFORE, We would respectfully pray that 
you grant us a permit to use the continuations of Bel- 
mont and East Yamhill Streets from the west line of 
East Water Street to their termini at the Willamette 
River, until such time as they may be publicly made. 

And we your petitioners, for this relief will ever 
pray. 
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WILLAMETTE & COLUMBIA RIVER FTOwW- 
ING CO. 
By F. B. Jones. 
PAB heck 7. 
H.C. LEONARD, 
Owner of Two-third Block No. 5. 
boG. Wi Ta Eas, 
Executor of John Green Estate. 
Peoeey SUPPLE, 
All of Block 6. 


[On back:] Petition of Willamette River Towing 
Co., et al for use of Belmont and East Yamhill Streets 
from E. Water Street to River. 


June 9th, 1905, Council. 
“Portland, Oregon, June 14, 1905. 


To the Hon. Mayor and Council of the City of Port- 
laid, Oregon ; 

Gentlemen: 

I have the honor to submit herewith petition to the 
Willamette River Towing Company, et al, for permis- 
sion to wee Belmomi Street aad Fast Yambill Sinjee: 
between East Water Street and the Willamette River, 
the same having been referred to you by the Execut- 
ive Board in regular session the 9th inst. 

Yours respectfully, 
AUDITOR Gi the CITY of PORTLAND, 

[On back:] Communication from Executive 
Board submitting petition of Willamette River Tow- 
ing Co., et al, for permission to use certain streets in 
East Portland. 
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June 14, 1905. 

Nerd: tomer Filed June 14, 1905. 

THOS. CDE ines DIMGGR cite ClTY of 

P@RT Lash, 
By W. D. Smith, 
Deputy. 
“Portland, June 16, 1905. 
To the Honorable Mayor and Council of the City of 
Portland: 

Gentlemen: 

Your committee on streets, to whom was referred 
the annexed communication from the Executive 
Board, submitting petition of the Willamette River 
Towing Co. et al, for permission to use certain streets 
in East Portland, having had the same under consid- 
eration, respectfully recommend that the prayer of 
the petitioners be granted. 

Respectfully submitted, 
L. ZIMMERMAN, 
TOEDN. POSE IMier Y , 
AWK. BENG@ing 
Committee ome smecrs. 

[On back:] 9. Report of the Committe on 
Streets, on communication from Executive Board, 
submitting petition of Willamette River Towing Co. 
et al, for permission to use certain streets in East 
Ieiesan euevale 

Filed Tune 16, 1905. 

THOS. CC. Dai LEN, 
Auditor of the City of Portland. 


by W. S» Letany 
Deputy. 
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\nime 21, 1905, adopted. 
STATE OF OREGON, 
County of Multnomah—ss. 
City of Portland. 

ly Ay le. Barber, Auditor of the City of Portland, de 
hereby certify that I have compared the foregoing 
copy of papers in connection with granting Willam- 
ette River Towing Co. et al, permission to use certain 
streets in East Portland with the original thereof, and 
that the same is a full, true, and correct transcript of 
such original papers, as the same appears on file and 
of record in my office and in my care and custody. 

In witness whereof, I have hereunto set my hand 
and the seal of the City of Portland affixed, this 3rd 
day of January, 1912. 

A.L. BARBUR, 
Auditor of the City of Portland. 
(Sealey By ley E. Burdick 
Deputy. 
[On back:] No. 3849. 
MONKEL v. P. HDW.& 5S. CO. 
Filed Jan. 8, 1912. 
A.M. CANNON, 
Clerk U.S. Dist. Court. 


[ Defendant’s Exhibit 7. ] 

“A regular meeting of the Executive Board of the 
City of Portland, Oregon was held this 9th day of 
June, 1905, at 4 0’clock P. M. 

Those present were: His Honor, Mayor Williams, 
presiding, and Messrs. Beebe, Boise, Cobb, Fliedner, 


Glisan, Goddard and Weber, 8. 
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Officers in attendance: Thos. C. Devlin, auditor; 
D. Campbell, Chief of the Fire Department; L. A. Mc- 
Nary, city attorney ; Chas. Wanzer, city engineer, and 
A. Donaldson, superintendent of street cleaning and 
sprinkling. 

PETITIONS ANID COMMUNICATIONS, ETC. 

Petition of the Willamette River Towing Company 
et al, for permission to use Belmont and East Yam- 
hill Streets from East Water Street to the river was 
presented and read and, by unanimous consent, said 
petition was referred to the council. 

By unanimous consent, the Board adjourned. 

PHCSste DE Viele 
Auditor of the City of Portland. 
foadjourmed meetme of therCounciliof the City 
of Portland was held this 14th day of June, at 2:00 
o’clock P. M. 

His Honor, Mayor Williams, presiding. Officers 
inpattendance: Thos. C. Devlin, auditor, and €.S. 
Simmons, special police. 

The roll being called, the following members were 
noted as being present: Councilmen Albee, Bentley, 
Flegel, Merrill, Rumelin, Sharkey, Sherrett. 7. 


PETILIONS, MEMG@RIAdS, COMMUNICA- 
SOI Se Ne 


Communication was received from the executive 
board transmitting petition of the Willamette River 
Towing Company et al, for permission to use Belmont 
Strectjamd Last Vaihill Street between East Water 
Street and the Willamette River, and, by unanimous 
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consent, said matter was referred to the Committee 
on Streets. 

On motion of Councilman Flegel, duly seconded 
andcatried, the Council adjourned. 

DAS. C. DEV UN 
Auditor of the City of Portland. 

A regular meeting of the council of the City of Port- 
land, Oregon, was held this 21st day of June, 1905, at 
Zomieck P. M. 


His Honor, Mayor Geo. H. Williams, presiding. 
Officers in attendance: Thos. C. Devlin, auditor, 
and C. 5. Simmons, special police. 

The roll being called, the following members of the 
council were noted as being present: Councilmen 
Albee, Flegel, Sharkey, Sherrett, Whiting and Zim- 


imerman. 6. 


PETITIONS, COMMUNICATIONS, “MEM@AT- 
ATES Te: 

At this time Councilman Foeller appeared and took 
his seat. 

STREEMS. 

The committee on streets, to which was referred 
communication from the Executive Board submitting 
petition of the Willamette River Towing Co. et al, for 
permission to use certain streets in East Portland 
presented a report recommending “that the prayer of 
the petitioners be granted.” 

On motion of Councilman Zimmerman, duly sec- 
onded and carried, the report of the committee was 


adopted. 
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By unanimous ‘consent, the council adjourned to 
meet on Monday, June 26, 1905, at 2 o’clock P. M. 
THO SeC wy LUN, 
Auditor of the City of Portland. 


STATE Or OlaeGon’, 
County of Multnomah—ss. 


City of Portland. 


i e. L. Barbury Auditor of theGity or Portlaga do 
hereby certify that I have compared the foregoing 
copy of that portion of the minutes of the Executive 
Board and the Council relative to granting per- 
permission to Willamette River Towing Co. et al, to 
use certain streets in East Portland, contained there- 
in, with the original thereof, and that the same is a 
full, true, and correct transcript of such original min- 
utes as the same appears on file and of record in my 
office and in my care and custody. 


In witness whereof, I have hereunto set my hand 
ane the Sealorthe City of Portland, arixed tis Srd 
day of January, 1912. 

. LoBAR BUR, 
Agditor of tlhe City of ortland. 
Byels. &..Bimaiels, 
Wepury 
enmback =] 3849, 
MONKEY. PAG HDW aces. CO. 


Piled@iaitais, 1OR2. 


A. M. CANNON, 
Clem U.S. District Court. 
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And now, because the foregoing matters and things 
are not of record in this cause, I, Chas. E. Wolverton, 
District Judge, and the Judge trying the above entitl- 
ed action in the District Court of the United States 
fom the District oi Oregon, hereby ycertify thatgiie 
foregoing Bill of Exceptions truly states the proceed- 
ings had before me on the trial of the above entitled 
action, and contains all the evidence imtreduced@by, 
either of the said parties during said trial, and all of 
the instructions of the court, and that the foregoing 
truly states the ruling of the court on the questions of 
law presented, and that the exceptions taken by the 
defendant appearing therein were duly taken and duly 
allowed; that said Bill of Exceptions was duly prepar- 
ed and submitted within the time allowed by the order 
of the court, which order was made before the end of 
the trial term, to-wit: On the 7th day of February, 
1912, and by this reference made a part hereof, and is 
now signed, sealed, and settled as and for the Dull of 
Exceptions in the above entitled action, and the same 
is ordered to be made a part of the record in said ac- 


tion. 


In witness whereof, I have hereunto set my hand 


and ‘seal. 
CHAS. ©: WOLMERTO™N. 
Judge. 


Dated this 2nd day of May, A. D., 1912. 


And afterwards, to-wit, on the 2 day of Iebruary, 
1912, there was duly filed in said Court, a petition for 
writ of error in words and figures as follows, to-wit: 


vs. Alonzo L. Monical. BOS 


[Petition for Writ of Error. | 


In the District Court of the Umted States for the 
District of Oregon. 


ALONZO OL VreINnTeAL, Phantift, 
VS. 
PACIFIC HRAR PD WARE and STEEL COMPANY, 
a Conporaton, Defendant. 


Tone’ ronorable judees orthe Wictricr Court or ine 

Uimited: Statesdortite Dismmetvot Oregon 

Paciic HMardware~and’ Steel Company, a corpera- 
tion, defendant in the above entitled cause, conceiv-— 
ing itself aggrieved by the Judgment entered against 
it and in favor of the plaintiff on the 11th day of Jan- 
uary, 1912, and the rulings and instructions in said 
cause made, as set forth in the Assignment of Errors, 
petitions said Court for an order allowing said de- 
fendant to prosecute a Writ of Error to the Honor- 
able United States Court of Appeals for the With 
Circuit, for the reasons specified in the Assignment of 
Errors filed herewith, under and according to the 
nuleswot the United Statéswin that belali nade and 
provided, and also that an order be made fixing the 
amount of security which the defendant shall give and 
furnish upon said Writ of Error, and that upon giving 
such security, all further proceedings in this court 
be suspended and staid until the determination of said 
Writ of Error by the United States Circuit Court of 
Appeals, and relative thereto defendant respectfully 
shows: 

That by reason of the premises, defendant alleges 
manifest error has happened, to the great damage of 


364 Pacific Hardware & Steel Co., 


the Pacific Hardware and Steel Company, defendant 
herein ; 

That defendant has filed herewith Assignment of 
Errors, upon which it relies and will urge in the Ap- 
pellate Comrt : 

WPREFORE, Defendanteprays that a Wyiitior 
Error isswe herein, and that a tramscript of the tee 
ords, proceedings, papers and all things concerning 
the same, upon which said Judgment was made, duly 
authenticated, may be sent tothe United States Cir- 
emt Court of Appeals forthe Ninth (ircnit, tovive 
end that said Judgment be reversed, and that defend- 
ant recover judgement as demanded 1n its answer. 

PACA hae: ieee 

Besoin Relea Lali 

Attorneys for Defendant. 
UNITED STATES OF AaiieraG: 

District of Oregon—-ss. 

Service of the within petition by certified copy 
thereof is thereof acknowledged at Portland, Oregon, 
miiseznd day of Febiian, mon: 

H ENR Y FS kee YNECR,, 
Of Attorneys for Plaintiff. 

[Endorsed]: Petittem for Writ of Error. Fiked 
Pepruary 2, 192. 

A. M. CANNON, 
Clerk. 
Aid afterwards, to-wit, on the 2 day of February, 
1912, there was duly filed in said Court, an order 
allowing Writ of Error in words and figures as 


follows, to-wit: 
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[Order Allowing Writ of Error. | 
In the District Court of the Umted States for the 
District of Oregon. 
ALONZO LT reivie sr. | 
Plaintiff. 


VS. 
PACIVIC Trap WARE & STEEL COMPARY. = 
corporation, Defendant. 


The defendant, Pacific Hardware & Steel Coin- 
pany, having this day filed its petition for a writ of 
error from the decision and judgment made and ent- 
ered hereon on the litliday of fanuary, T99Z, amd the 
rulings and instructions made therein, to the United 
States Circuit Court of Appeals in and for the Ninth 
Circuit, together with an assignment of errors, with- 
in due time, and also praying that an order be made 
fixing the amount of security which plaintiff shall 
give and furnish upon said Writ of Error, and that, 
upon the giving of said security, all further proceed- 
ings of this court be suspended and stayed, and execu- 
tion recalled until the determination of said Writ of 
Error by said United States Circuit Court of Appeals 
Lormame Numidia Gapeuit, 22225... and said petition hav- 
ing this day been duly allowed; 

Now, Therefore, it is ordered that, upon said de- 
fendant, Pacific Hardware & Steel Company, filing 
with the clerk of this court a good and sufficient bond 
in the sum of ten thousand dollars, to the effect that 
if the said defendant, Pacific Hardware & Steel Com- 
pany, shall prosecute the said Writ of Error to effect 
and answer all damages and costs if it fails to make 
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its plea good, then the said application to be void; 
otherwise to remain in full force and virtue, the said 
bond to be approved by the Court,—that all further 
proceedings in this court be, and they are hereby, sus- 
pended and stayed and the execution heretofore is- 
Sued ferefrom be recalledamtslthe derepmminaimonmes 
said Wirt of Error by the sard’ Unated States Cireuit 
Court of Appeals. 
CHAS: E.AVOLVERTON, 
Judge. 
Dated this 2nd day of February, 1912. 
[Emelorsed|]: Order. Biled Mebauary 2, 1912. 
» hin CANNON, 
Clerk 
And afterwards, to-wit, on the 2 day of February, 
1912, there was duly filed in said Court, a Bond 
on Writ of Error in words and figures as follows, 


to-wit: 
[Bond on Writ of Error. | 


In the District Court of the United States for the 
District of Oregon. 


ALONZO L. WONG: ae, Plaintiff, 
VS. 
PACIFIC HARDWARE @ STEEL COMPANY, a 
corporation, Defendant. 


KNOW ALL*MEN BY THESE PRESENTS: 
That we, the Pacific Hardware & Steel Company, a 
corporation, principal, and Fidelity & Deposit Com- 
pany of Maryland, a corporation, surety, are held and 
firmly bound unto Alonzo L. Momical, the above 
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named defendant, in the sum of ten thousand dollars, 
to be paid to the said Alonzo L. Monical, his execut- 
ors or assignes, to which payment, well and truly to 
be made, we bind ourselves and each of us, jointly and 
severally and our and each of our successors or as- 
signs, firmly by these presents. 

Sealed with our seals and dated the 2nd day of Feb- 
Riany, 12. 

Whereas, the above named Pacific Hardware & 
Steel Company, a corporation, is prosecuting a Writ 
o1 Error to the United Staves Circum Comm ony 
peals for the Ninth Circuit, to reverse the judgment in 
the above entitled cause by the District Court of the 
United States for the District of Oregon, entered on 
\iematiany 11, 1912: 

Now, the consideration of this obligation is such 
that if the above named Pacific Hardware & Steel 
Company shall prosecute said Writ of Error to effect, 
and answer all costs and damages if it shall fail to 
make good its plea, then this obligation to be void; 
otherwise to remain in full force and virtue. 

eeIPIC Mavk DWAREAS& ST Ele COMP Aney , 

By Platt & Platt and Palmer L. Fales, its At- 
torneys of Record. 

PEDERI TY @ DEPOSIT CGMEAINY “OF 

MARYLAND, 
Bo ivobers F. PiatieAdtomcy iii ac 
By W. J. Clemens, Agent. 


Examined and approved, this 2nd day of February, 
FOZ. 
Chins: EF WOLVERTON, 


District Judge. 
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{| Endorsed]: Bond. Filed February 2, 1Ou2) 
A. M. CANNON, 
Clerk. 


And afterwards, to-wit, on the 2 day of February, 
IZ there gas duly filed in said Cott, amr 7.- 
signment of Error in words and figures as fol- 
lows, to-wit: 

[| Assignment of Error. ] 
In the District Court of the United States for the 
District of Oregon. 
PeGNZO L. MONTCAgE Plaintiff, 
VS. 

PACIFIC HARDWARE. © UC Ohi uN aa 

corporation, Defendant. 

ASSIGNMENT OF ERROR ON WRIT OF 

ERROR. 

COMES NOW defendant above named, by Platt 
& Platt and Palmer &. Palespits attorieys of record, 
and says that the judgment in the said cause 1s er- 
roneous and against the just rights of said defendant 
and thereunder concerning sets forth the following 
assignments of error, which it avers occurred upon 
the trial of the cause, in connection with its petition 
for Writ of Error: 

I. 

Because the above entitled court erred in denying 
and not sustaining the defendant’s motion at the close 
of plaintiff’s testimony for a non-suit, on the ground 
that the premises where the said accident set forth in 
the complaint, which is the basis of plaintiff's cause of 


action, took place was private property, and that the 
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defendant’s servant was thereupon as an invited per- 
son pursuant to contractual relations between the 
defendant and the East Side Boiler Works, a tenant of 
the owner of said private roadway, whereas the plain- 
tiff was thereupon uninvited and without any contrac- 
tual relations with any owner or tenant of said prem- 
ises, and entirely upon his own private business, and 
there was no testimony in the case showing the exist- 
ence of any wanton or wilful neglect on the part of 
said defendant’s servant in causing said accident. 


aT: 

Because the above entitled court erred in overrul- 
ing and not sustaining defendant’s motion for a di- 
rected verdict in favor of the defendant, at the close of 
the taking of all testimony in said cause on the ground 
and for the reason that the premises where said acci- 
dent set forth in the complaint, which is the basis of 
plaintiff's cause of action, took place was _ private 
property, and that the defendant’s servant was there- 
upon as an invited person pursuant to contractural 
relations between the defendant and the East Side 
Boiler Works, a tenant of said private roadway, 
whereas the plaintiff was thereupon uninvited and 
without any contractural relations with any owner or 
tenant of said premises, and entirely upon his own 
private business, and there was no testimony in the 
case showing the existence of any wanton or wilful 
neglect on the part of sad defendants servant in 
causing said accident. 


ii). 


Because the above entitled court erred in declin- 
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ing and refusing to instruct the jury as requested by 
tie defendanteatthe close of all of thestestimmoenteas 
follows: “You are instructed that the roadway lead- 
me from Hast Water Street west, upon which this 
accident took place, is, under the testimony, a private 
roadway. You are further instructed from the evi- 
dence that the plaintiff, at the time of the accident 
was upon said private roadway upon his own personal 
business. You are further instructed that the de- 
fendant’s servant, Harry Kelly, was upon said private 
roadway as an invited person, pursuant to contract- 
tial. relations between thé defendant amd the East 
Side Boiler Works, a tenant of the owners of said 
private roadway. Youw<atre further anstraeted that, 
under such circumstances, the defendant is not liable 
in damages for the injuries complained of unless its 
servant, Harry Kelly, was guilty of wilful or wanton 
negligence towards the plaintiff. You are further in- 
structed that, the complaint not charging that the de- 
fendant’s servant was guilty of wanton or wilful neg- 
ligence, the plaintiff cannot recover in this action, and 
your verdict must be for the defendant.”’ 


Ly. 


Because the above entitled court erred in, after in- 
structing the jury that the premises upon which said 
accident took place was private property, instructing 
them that they should consider as a matter of fact to 
what extent the public were allowed to use it, and if 
they found that the public were allowed to use it, 
wihout objection on the part of the owners thereof, 


then the defendant's servant was Hable to the plaim- 
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tiff, if in the use of it made by the defendant’s servant, 
he did not exercise ordinary care to avoid injury to the 
pleaaTtrit. 
BLATIGeR At T andePALME Rel. Pdelals, 
Attorneys for the Defendant. 


CONS Sr Or mere l Ory, 

District of Oregon—ss. 

Service of the within assignments of error by cert- 
ified copy thereof is hereby acknowledged at Port- 
land, @reeon, this’ 2nd day of February 1912. 

HENRY Sea 
Of Attorneys for Plaintiff. 

[Endorsed]: Assignments of Error. Filed Feb- 

Fue, 2, 1OTZ. 
A. M. CANNON. 
Ger 
And afterwards, to-wit, on the 2 day of February, 
1912, there was duly filed in said Court, a Writ of 
Error in words and figures as follows, to-wit: 


| Writ of Error. | 


In the United States Circuit Court of Appeals for the 
Ninth Circuit. 


ei) SPATESOr AMERICA. 
Ninth Judicial Circuit—ss. 
dire President of the Wnited States. 
lomire Honorable judee ot the District Court of the 
Wirited Staves ron tie District o: @regon, Greetme: 
Because in the record and proceedings, as also in 
the rendition of the judgment, of a plea which is in 
the said district court, before you, or some of you, be- 
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tween Alonzo L. Monical, plaintiff, and Pacific Hard- 
ware & Steele Company, a corporation, defendant, a 
manifest error hath happened, to the great damage of 
the said Pacific Hardware & Steel Company, defend- 
ant, as by its answer appears, we being willing that 
error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid 
in this behalf, do command you, if judgment be 
therein given, that then under your seal, distinctly and 
openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the Unit- 
ed States Circuit Court of Appeals for the Ninth Cir- 
cuit, together with this @rit, so that you hawe the 
satiie at San Francisco, m said circuit, on the 3rd day 
of March next, m the-said cireutt court of appeals, to 
be then and there held, that the record and proceed- 
ings aforesaid being inspected, the said Circuit Court 
of Appeals may cause further to be done therein to 
correct that error, what of right, and according to the 
laws and customs of the United States, should be 
done. 

Witness the Honorable Edward D. White, Chief 
Justice of the United States, this 2nd day of February, 
A. D., 1912, and in the one hundred thirty-sixth year 
of the independence of the United States of America. 

Allowed by 

CHAS. E. WOLVERTON, 
U.S. District Judge. 


Attest: 
A. M. CANNON, 
Clerk of the District Court of the United States 
(Seal. ) for the District of Oregon. 
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[Endorsed]: Writ of Error. Filed February 2, 
19H. 
A. M. CANNON, 
Clerk. 
And afterwards, to-wit, on the 2 day of February, 
1912, there was duly filed in said Court, a Cita- 
tion on Writ of Error in words and figures as fol- 
lows, to-wit: 
[Citation on Writ of Error. | 
In the District Court of the United States for the 
District of Oregon. 


PWON ZO 1, WONTCEL, Plaintiit, 
VS. 
Perel iC Ee skRD WAKE © SUERL COMPANY, a 
corporation, Defendant. 


CITATION TO DEFENDANT IN ERROR. 
UNITED STATES OF AMERICA—-ss. 
HoeeawONZO MONIC Aa: 

eRe ie 1 INGE 

WHEREAS, the Pacific Hardware & Steel Com- 
pany, a corporation, defendant above named, has 
lately appealed io te United States Ciremit Com t of 
Appeals for the Ninth Circuit from a judgment late- 
ly Guittetedmingiiic Distiner @ourt.or tac Umied States 
for the District of Oregon, made in favor of you, the 
said Alonzo L. Monical, and has filed the security 
requimedsiy law, youvane therefore hereby cited) to ap- 
pear before said United States Circuit Court of Ap- 
peals at the City of San Francisco, on the 3rd day of 
March, 1912, next, and to do and receive what may ap- 
pertain to justice to be done in the premises. 
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Given under my hand at the City of Portland in the 
Wath Cirewmt this 2nd day of February, AD. ew. 
CHAS. E. WOLYV ERA@AS 
Judge of the District Court of the United States for 
the District of Oregon. 
UNITED STAGES OF AMERICA, 

District of Oregon—ss. 

Due service of the within Citation to defendant in 
error by certified copy thereof, as by law required, is 
eneby acknowledged at Pertland, Omnegon, tle 3 
day of February, 1912. 

HENRY 37. RAYNER, 
Of Attorneys for Plaintiff and Defendant in Error. 
{Endorsed]: Citation. Filed February 2, 1912. 
A. il. CANNON, 
Glers. 
And afterwards, to-wit, on the 7 day of February, 
1912, the same being the Judicial day of the reg- 
ular November, 1911 Term of said Court; pres- 
ent: the Honorable CHAS, E. WOLVERTON. 
United States District Judge presiding, the fol- 
lowing proceedings were had in said cause, to- 
wit: 
[Order Enlarging Time to File Transcript. ] 
In the District Court of the United States for the 
District of Oregon. 
ALONZO L. MONICAL, Plaintiff, 
VS. 
PACIFIC HARDWARE & STEEL COMPANY, a 
corporation, Defendant. 
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Now, at this time, for good cause shown, it is ord- 
ered that defendant’s time for filing the transcript of 
record and docketing this cause in the United States 
Circuit Court of Appeals for the Ninth Circuit be, and 
the same is, hereby enlarged and extended to and in- 
cluding the 1st day of June, 1912. 

| CHAS. E. WOLVERTON, 
Judge. 

Dated at Portland, Oregon, this 7th day of Feb- 
ruary, 1912. 

And afterwards, to-wit, on the 17 day of May, 1912, 
the same being the Judicial day of the regular 
November, 1911 Term of said Court; present: the 
Honorable CHAS. E. WOLVERTON, United 
States District Judge presiding, the following 
proceedings were had in said cause, to-wit: 
[Order Enlarging Time to File Transcript. | 


In the District Court of the United States for the 
District of Oregon. 


May 17, 1912. 
ow ON ZO, aro N TCA MILs Plaintiff, 
vs. 
meCIMCHARDWARE ¢es Tl ERPE*COrIPrANY, a 
corporation, Defendant. 


Now, at this day, for good cause shown, it is ord- 
ered that defendant’s time for filing the record and 
docketing this cause in the United States Circuit 
Court of Appeals, Ninth Circuit, be, and the same is 
hereby, enlarged and extended to and including the 
iy day on iimly, 192. 

Crs © WOLWERTUN, 


Judge. 


No. 2156 


IN THE 


Gnited States Cireutt Court 


of Appeals 
for the Pinth Crreutt. 


PACIFIC HARDWARE and STEEL COM- 
PANY, a Corporation, 
Plaintiff in Error, 


Vv. 


ALONZO L. MONICAL, 
Defendant in Error. 


Brief for PBlatnttf tn Crror 


STATEMENT OF THE CASE 


This is an action for damages resulting from per- 
sonal injuries sustained by the defendant in error as a 
result of a collision between his body and an auto 
truck of the plaintiff in error. 


COMPLAINT 


The material allegations of the complaint, upon 
which evidence was introduced and upon _ which 
defendant in error relied at the trial, charged that on 
the 25th day of March, 1911, the defendant in error 
was standing against the wooden railing on the North 
side of a roadway running from Water Street to Sup- 
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ple’s Dock, situated on the East side of the Willamette 
River in the City of Portland, and that while the de- 
fendant in error was so standing and was then and 
there engaged in talking to one Captain John Nelson, 
the plaintiff in error, by its servant, Harry Kelly, care- 
lessly and negligently operated and ran its auto truck, 
which was then engaged in its business and while loaded 
with several bars of angle iron about thirty (30) feet 
in length and which protruded behind said auto truck 
along said roadway from Water Street in the direction 
of Supple’s Dock, and when passing the defendant in 
error the plaintiff in error, by its said servant, care- 
lessly and negligently omitted to ring a bell, blow a 
horn, or whistle or sound a gong and without giving 
any signal or warning, carelessly and negligently 
operated and turned said auto truck towards the South- 
west on said roadway at a Ingh, dangerous and unsafe 
rate of speed with the intention of passing through a 
certain gateway or opening about Sixteen (16) feet in 
width on the South side of said roadway, known as the 
entrance from said roadway to the premises of the 
East Side Boiler Works, the East side of said gateway 
or opening being on a line about twenty-two (22) feet 
west of the place where the plaintiff was standing as 
aforesaid, and the defendant thereby, while so operating 
and running said auto truck by said servant, without 
any fault or negligence on the part of the plaintiff, 
carelessly and negligently struck the plaintiff with such 
protruding angle iron in a violent manner and knocked 
him through said railing and down upon several logs 
lying a distance about twenty (20) feet below said rail- 
ing, by reason of which the defendant in error sustained 
certain specified injuries. 


3 
ANSWER 


The first separate answer and defense of the plaintiff 
in error admits that at the time of the accident the said 
Harry Kelly was the servant of the plaintiff in error 
and engaged in its business at the time of the accident 
described in the complaint, and then charges that the 
roadway described in the complaint was a private road- 
way and that the said servant of the plaintiff in error 
with the auto truck was making a delivery of the angle 
iron to the East Side Boiler Works, lessee of one of 
the owners of said private roadway, situated on the 
South side of said private roadway, and that the said 
servant of the plaintiff in error was driving said auto 
truck along said private roadway by license and per- 
mission from the owner of said private roadway, through 
said lessee, and was using due care in so doing, and that 
defendant in error was a trespasser or mere licensee 
upon said private roadway and was leaning against the 
railing of the South side of said private roadway en- 
gaged in idle conversation, and was not at the time of 
said accident engaged in any business for himself or 
any of the owners or lessees of the owners of said private 
roadway, and that said defendant in error negligently 
failed to use his natural faculties to protect himself 
from injury, and that the injuries resulted from said 
negligence of the defendant in error and not otherwise. 


The second separate answer and defense admits that 
at the time of the accident the said Harry Kelly was 
the servant of the plaintiff in error and engaged in its 
business, and then charges that said servant was driv- 
ing such auto truck along said roadway in a careful 
and prudent manner and that the defendant in error 
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negligently and carelessly failed to exercise his natural 
faculties to protect himself from injury, and that the 
injury resulted from the said negligence of the defen- 
dant in error and not otherwise. 


REPLY 


In the reply the material allegations of defendant’s 
answer are denied, except as alleged in the complaint. 


AMENDMENT TO COMPLAINT 


At the trial and before the Jury was empanneled, 
upon order of the trial court the complaint was amended 
by the addition of a Paragraph, reading as follows: 


“That the roadway hereinbefore referred to, on 
said 25th day of March, 1911, and for several years 
immediately preceding said time, was used by the 
public generally as a roadway for vehicles and pedes- 
trians to pass and repass from East Water Street to 
the wharves and docks known as Supple’s Dock and 
the wharf and premises of the Willamette and Co- 
lumbia River Towing Company, a corporation. And 
said roadway, at said time, was constructed upon a 
public street of the City of Portland, Oregon, known 
as East Yamhill Street, and was and is a_ public 
roadway of the City of Portland, Oregon. And the 
plaintiff for several years preceding immediately said 
25th of March, 1911, had been in the habit of using 
said roadway, and was, on said day, at the time of 
receiving said injuries, using the same by the invi- 
tation and permission of the City of Portland and 
of Joseph Supple and the said Willamette and Co- 
lumbia River Towing Company, the owners of said 
docks, wharves and premises, and was_ rightfully 
there at said time.” 


A denial of whieh paragraph was allowed the plain- 
tiff in error by the court. 
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The undisputed evidence discloses that from some 
time prior to the year 1905 to and including the date of 
the accident described in the complaint, the Willamette 
and Columbia River Towing Company was the owner 
of Block seven (7), in East Portland, and that Joseph 
Supple at the same time was the owner of Block six 
(6). That these two blocks were bounded on the Hast 
by East Water Street and on the West by the Willam- 
ette River. That Yamhill Street runs East and West 
at right angles to Kast Water Street and was improved 
only as far as the West line of East Water Street, that 
is to say: that which would be an extension of Yamhill 
Street West of the West line of East Water Street 
and between Blocks six (6) and seven (7), was not 
improved. And that in the early summer of 1905, the 
Willamette and Columbia River Towing Company and 
Joseph Supple and others petitioned the Mayor and 
Executive Board of the City of Portland for permis- 
sion to use the extension of Yamhill Street, between 
Blocks six (6) and seven (7), from the West line of 
East Water Street to the terminus at the Willamette 
River, until such time as they were publicly improved. 
This permission was granted in accordance with the 
petition and the roadway in question was constructed 
by Mr. Supple and the Willamette and Columbia River 
Towing Company. On the North to the East end of 
South half of the extension of Yamhill Street. This 
roadway was constructed of planking placed where 
necessary upon piling driven into the bank and into 
the bottom of the Willamette River. This plank road- 
way begins at a point about twenty (20) feet West 
of the West line of East Water Street and extends in 
a Westerly direction about 395 feet to Mr. Supple’s 
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Dock. This roadway is about twenty (20) or twenty- 
one (21) feet wide. Abutting on the South are the 
buildings owned by the Willamette and Columbia River 
Towing Company, on the North to the East end of 
said roadway for a distance of about 228 feet and to a 
point about twenty (20) feet Kast of the opening to 
the East Eide Boiler Works, which opening is on the 
South side of said roadway, was a wooden railing. 
From this point West there was a gap in the wooden 
railing for about fifty (50) feet, from which point the 
wooden railing extended along the North side of said 
roadway to Supple’s Dock. ‘The ground under said 
roadway is even with the surface of said roadway at its 
East end, but gradually slopes towards the River so 
that at the beginning of the gap in the railing the road- 
way was about eighteen (18) or twenty (20) feet 
above the surface of the ground. 


At the time of the accident the defendant in er- 
ror, with Captain John Nelson, was leaning against 
the railing on the North side of said roadway 
at a point about three or four feet from the 
end of said railing with the gap in said _ rail- 
ing to his left hand, with his back to the roadway, 
looking North. The point where the defendant in 
error and said Nelson were standing was about twenty 
(20) or twenty-two (22) feet East of the East line of 
the gateway or opening into the East Side Boiler 
Works. When the auto truck of the plaintiff in error, 
which had come from East Water Street West along 
said roadway, swung to the South to make the turn :mto 
the East Side Boiler Works, the pieces of angle iron 
which were protruding from the back end of said auto 
truck, described an arc, which swept the defendant in 
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error West along the remaining three (3) or four (4) 
feet of the railing to the gap in the railing, at which 
point he plunged to some timbers laying on the ground 
below and sustained certain personal injuries. 

The further undisputed evidence shows that this 
roadway was constructed by the Willamette and Co- 
lumbia River Towing Company and Mr. Supple, and 
maintained and repaired by them and that the City of 
Portland took no part in building said roadway or in 
its maintenance or repair, and that the East Side Boiler 
Works was at the time of the accident a lessee of the 
Willamette and Columbia River Towing Company. Its 
plant was located on the South side of said roadway 
with an opening to said plant on to said roadway about 
sixteen (16) feet in width, which opening or gateway 
was about 260 feet West from the West line of East 
Water Street, and that the angle iron had been ordered 
by the East Side Boiler Works, with a stipulation that 
it be delivered by the plaintiff in error to the plant of 
the East Side Boiler Works, and that the opening or 
gateway on the South side of said roadway was the 
only gateway and opening to the East Side Boiler 
Works through which such delivery could be made, and 
that at the time of the accident the servant of the plain- 
tiff in error with said auto truck was making such de- 
livery. 

The further undisputed evidence discloses that the 
only enterprises located upon and adjacent to the said 
roadway and opening off from the same, were as fol- 
lows: Supple’s Dock, located at the West end of said 
roadway; Dock of the Willamette and Columbia River 
Towing Company, located along the South side of the 
roadway to the West of the opening into the East Side 
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Boiler Works. Opposite to the hereinbefore described 
opening the Fast Side Boiler Works, then some stables 
and sheds owned by the Willamette and Columbia 
River Towing Company, and further to the Hast a 
small sheet metal shop. 


At the close of the case for the defendant in error, 
the plaintiff in error moved the Court for a judgment 
of non-suit upon two grounds: 


First. Upon the ground of contributory neghgence 
in that it appears from the evidence that the defendant 
in error and the man who accompanied him, placed 
themselves upon a roadway used by automobile trucks 
loaded with different classes of merchandise, with their 
backs to the roadway near an open and broken place 
in the railing with entire disregard of the ordinary and 
reasonable care of pedestrians to protect himself from 
injury. 

Second. Upon the ground that the theory of the 
case of the defendant in error is that the servant of the 
plaintiff in error did not exercise such reasonable and 
ordinary care as should be exercised by a driver of such 
a vehicle in such a place, and that the evidence discloses 
that the roadway was a private structure constructed 
by private enterprise for private purposes, and that the 
defendant in error was a mere licensee while upon said 
roadway, and that the servant of the plaintiff in error 
was there upon business with one of the tenants of the 
owner and therefore stood in the position of the owner, 
and that under such circumstances it is not sufficient 
for the defendant in error to prove that the servant of 
the plaintiff in error did not use reasonable and ordi- 
nary care as charged in the complaint, but that the de- 
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fendant in error must go further than this and show 
that the servant of the plaintiff in error was guilty of 
wilful or wanton negligence, or that after seeing the 
defendant in error in a place of danger he proceeded 
with reckless disregard of the rights of the defendant 
in error, and that the evidence introduced by the de- 
fendant in error failed to show such reckless disregard 
or any wanton or wilful negligence or that the defen- 
dant in error was seen by the servant of the plaintiff in 
error, which motion for non-suit was overruled by the 
Court. 

At the close of all the evidence the plaintiff in error 
moved the Court for a directed verdict in its favor upon 
the same grounds as were set forth upon the motion for 
a non-suit at the close of the plaintiff’s testimony, which 
motion for a directed verdict was overruled by the 
Court. 


Thereupon the defendant in error requested the 
Court to give to the jury the following instructions: 


“Gentlemen of the Jury: 


“You are instructed that the roadway leading 
from East Water Street west, upon which this acci- 
dent took place, is, under the testimony, a private 
roadway. You are further instructed, from the evi- 
dence, that the plaintiff, at the time of the accident, 
was upon said private roadway upon his own per- 
sonal business. You are further instructed that the 
defendant’s servant, Harry Kelly, was upon said 
private roadway as an invited person, pursuant to 
contractual relations between the defendant and the 
East Side Boiler Works, a tenant of the owners of 
said private roadway. You are further instructed 
that, under such circumstances, the defendant is not 
liable in damages for the injuries complained of un- 
less its servant, Harry Kelly, was guilty of wilful or 
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wanton negligence towards the plaintiff. You are 
further instructed that, the complaint not charging 
that the defendant’s servant was guilty of wanton or 
wilful negligence, the plaintiff cannot recover in 
this action, and your verdict must be for the de- 
fendant.” 


which request was refused by the Court. 


After the Court instructed the jury the plaintiff in 
error excepted to the court’s submitting to the jury as 
a question of fact, the question as to whether this struc- 
ture was a private way or whether it was a semi-public 
way, and the failure of the Court to rule on that as a 
proposition of law. 


SPECIFICATIONS OF ERROR 
The errors relied upon by the plaintiff in error, are: 


First. In denying and not sustaining the defendant’s 
motion, at the close of plaintiff's testimony, for a non- 
suit. 


Second. Jn overruling and not sustaming plaintiff 
in error’s motion for a directed verdict in favor of the 
plaintiff in error. 


Third. In declining and refusing to instruct the 
jury as hereinabove set forth. 


Fourth. In submitting to the jury as a question of 
fact, the question as to whether this was a private or 
semi-public way, and the failure of the Court to rule 
on that as a proposition of law, which instruction was as 
follows: 

“You will understand that the roadway was con- 


structed over a part of Yambhill street, but that makes 
no difference in this case, because permission was 
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obtained from the City Council, or the proper com- 
mittee, for constructing this private way, and it was 
constructed by private enterprise and so maintained 
by private enterprise. But you are to determine 
whether or not it was used for something more than a 
private way—whether or not the public generally 
have become accustomed more or less to use and to 
be about and upon this way, and to use it in the way 
of a public highway; and then you will determine to 
what extent it has been so used. And if you find that 
it has been used for larger purpose than a mere private 
way, then that will have a bearing upon your findings 
as to the negligence in this case. 
* *# * * * * 


“Tf you find that this driveway was something more 
than a mere private way, that is, one used to a more 
or less extent by others than the owners and tenants 
and licensees, or by the public in a more or less gen- 
eral way, and that the plaintiff was rightfully there- 
on, either by permission or license, or as licensee, or 
as one of the general public, and the defendant’s serv- 
ant Kelly was negligent in so propelling his truck, 
without giving warning or notice of its approach, as to 
shove the plaintiff off the driveway and injure him, 
then the defendant would be liable, unless you fruther 
find that the plaintiff was himself guilty of negligence 
which contributed to his own injury.” 


(Transcript of Record, pp. 305-6-7.) 


POINTS AND AUTHORITIES 
I. 


Actionable negligence is failure to discharge a legal 
duty to the person injured. If there is no duty there 
is no negligence. 


II. 
The owner of private property, or one standing in 
his position is under no obligation to keep it in a safe 
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condition for the benefit of trespassers, intruders, 
idlers, bare licensees or others who come upon it, not 
by any invitation express or implied, but for their own 
purposes, pleasures or to gratify their curiosity how- 
ever innocent or laudable their purpose may be. 


1 Thompson on Negligence, Sec. 946, 
Hargreaves vs. Deacon, 25 Mich. 1. 


III. 


There is no duty of exercising reasonable care to- 
wards a trespasser or mere licensee upon private prop- 
erty, or to anticipate his presence or to keep a lookout 
for hm. The only duty is to refrain from wilful or 
wanton injury to him or to use reasonable care to pre- 
vent injury to him after discovering his danger. 

Ward vs. Southern Pacific Railway Co., 25 


Ore. 433, 
Reardon vs. Thompson, 149 Mass. 267; 21 N. 
E. 369, 


Welch vs. Railroad Co., 145 N. Y. 3801, 
Knight vs. Lanier, 74 N. Y. Supp. 999, 
McCann vs. Thileman, et al, 72 N. Y. Supp. 


1076-7, 
Downs vs. Elmira Bridge Co., 58 N. Y. Supp. 
628, 


IIL Elliott on Railroads, Secs. 1250 and 1251, 
White on Personal Injuries, Sec. 860. 


TV. 


An invitation or license to the public to use a private 
way will not be implied from the fact that the owner 
has passively permitted others to use it as such, but in 
order to imply such an invitation the use must have 
been definite, long, open, continuous and upon business 
or pleasures disconnected with the private way. 
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Felton vs. Aubery, 74 Fed. 350, 
Sweeny vs. Old Colony & Newport R. R. Co., 


10 Allen 868, 
Sutton vs. IN. Y.C.& H. RK. BR. Co., 6@ N. Y., 


243, 
Ill. Central R. R. Co. vs. Godfrey, 71 Ll. 500; 


22 Am. Rep 112, 

Akers vs. Chicago St. P. M. & O. Ry. Co., 
(Minn.) 60 N. W. 699, 

Blanchard vs. Lakeshore & M.S. R. R. Co., 126 
Ill. 416; 18 N. E. 799. 


Y. 


An individual as distinguished from the public to be 
an invitee as distinguished from a mere licensee, must 
come upon the property, for a purpose connected with 
the business in which the occupant is engaged, or which 
he permits to be carried on there. No invitation is im- 
plied in the absence of mutual interest. 

Watts vs. Jensen, 86 Fed. 658, 

Bennett vs. Louisville & N. R. R. Co., 602 U.S. 
anf; 26 L. Eid. 290; 

Pauckner vs. Wakum, 231 Ill. 276, 

Plummer vs. Dill, 156 Mass. 426; 31 N. E. 128, 


IIL Elliott on Railroads, Sec. 1250, 
White on Personal Injuries, Sec. 872. 


VI. 


The owner owes to invited persons the duty of using 
reasonable or ordinary care only to the extent of and 
for the purposes of the invitation. When the invited 
person steps aside from the purpose or extent of the in- 
vitation, he then becomes a mere licensee. 

Flannigan vs. Alcatraz Paving Co., 56 N. Y. 


Supp. 18, 
KKennedy vs. Chase, 119 Cal. 637; 52 Pac. 38, 
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Pierce vs. Whitcomb, 48 Vt. 127, 
Schmidt vs. Bauer, 80 Cal. 565; 5 L. R. A. 580, 
Walker vs. Winstanley, 155 Mass. 301; 29 N. EK. 


518, 
Armstrong vs. Medbury, 67 Mich. 250; 84 N. W. 
366, 


I Thompson on Negligence, Sec. 990. 


VI. 


Whatever relation defendant in error bore to the 
premises, it was incumbent upon him to use due care to 
protect himself from injury, and a failure in ae pre- 
cludes him from recovery. 


Massey vs. Seller, 45 Ore. 267. 


ARGUMENT 


An examination of the evidence introduced by the 
defendant in error discloses that the roadway in question 
was constructed and maintained by private enterprise 
over an unused and unimproved portion of a public 
street. (The evidence introduced by the defendant dis- 
closes that this roadway was constructed under a permit 
from the City, granting the builders the right to use the 
street end for private purposes.) The roadway led to 
the private dock of Mr. Joseph Supple and to the private 
enterprise of the Willamette and Columbia River Tow- 
ing Company, and to the Kast Eide Boiler Works, and 
a small sheet metal works. So far as the testimony in- 
troduced by the defendant in error shows, these were 
the only enterprises located upon or adjacent to said 
roadway. This roadway terminated at its West end at 
Supple’s Dock. As the testimony hereinafter quoted 
shows, vehicles and pedestrians on this roadway could 
go to no other place except to the enterprises hereinbe- 
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fore mentioned, for whose accommodation the roadway 
was constructed. Paragraph VII of the Answer (Page 
23, Transcript of Record), alleges, and Paragraph I of 
the Reply, (Page 35, Transcript of Record), expressly 
admits that the defendant’s servant was upon the road- 
way at the time of the accident, making a delivery of 
angle iron to the East Side Boiler Works, the lessee of 
the Willamette and Columbia Towing Company, one of 
the owners of the roadway. 

To establish his cause of action, it was incumbent upon 
the defendant in error to prove that this was a public 
roadway or that he was, at the time and the place of the 
accident, upon the roadway by right. It is clear that 
he not only failed to show that it was a public roadway, 
but his evidence shows that it was a private roadway. 


For him to show that he was upon this private road- 
way by right, it was incumbent upon him to show that 
he was there by invitation, express or implied, from the 
owners or occupants of the premises. For him to show 
that he was there by invitation it was necessary for him 
to prove: 

Tirst. ‘That the public had so extensively used it as 
to umply a license from the owner to all members of the 
public to so use it, under which circumstances his indi- 


vidual purpose upon the roadway would be immaterial, 
or 


Second. For him to prove that an invitation, express 
or implied, had been extended to him as an individual by 
the owner or occupants, in which event the extent of the 
use by the general public would be immaterial. 
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As to the first, such an invitation to the public will 
not be implied from the fact that the owners permitted 
other inembers of the public to use the roadway for their 
own purposes. 

Felton vs. Aubrey, 74 Fed. 350-357, was an action 
by a boy nine years old, appearing by his father as next 
friend, for personal injuries received through the alleged 
negligence of the defendant in running its train upon 
him without keeping a lookout and without ringing any 
bell or giving any other signal. As set forth in the 
statement of the case, the evidence tended to show that 
the defendant in error sustained his injury at a place 
where one of the railroad company’s tracks crossed an 
open common upon a high embankment, from twenty to 
twenty-five feet above the level of the common. There 
was evidence that the track was frequently crossed by 
people crossing the common who used the common as a 
pasture for grazing cattle. At the time the boy was 
injured he was upon the track looking for his cows. 
There was a verdict for the plaintiff, and the defendant 
company appealed. It was insisted by the company 
that the boy was a trespasser upon the track and that 
it owed him no duty until his presence was discovered, 
and requested the Court to instruct the jury that the 
plaintiff was a trespasser, and that they must find for 
the defendant, unless the jury should believe from the 
evidence that the presence of the plaintiff on the tracks 
was known to the servants of the defendant in charge 
of its train before the plaintiff was injured, and that 
after such presence became actually known, the de- 
fendants could have avoided injuring the plaintiff by 
the exercise of ordinary care, wh@®h degree of care they 
failed to exercise, and by reason of such failure plaintiff 
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received the injuries complained of, in which event the 
jury should find for the plaintiff. This request was de- 
clined. 


Discussing the rule of law as to the necessity of an- 
ticipating presence of trespassers and licensees upon 
private property, the Court, speaking through Judge 
Lurton, said: 


“Tt need not anticipate presence of such intruders 
upon its general track or in its strictly private yards. 
This principle has been so frequently announced by 
the courts of this country, that it seems needless to 
consider the ground upon which the general rule rests. 
* * * Tn all such cases the rule seems to be that 
by merely suffering or permitting said voluntary use 
the owner of the premises comes under no obligation 
that his premises are either fit, safe or suitable, or that 
they will remain so. Such a naked licensee accepts 
the privilege subject to all risks growing out of the 
condition of the premises. * * * It therefore 
comes under no duty to a trespasser until his presence 
and danger are observed, but if it has permitted the 
public for a long period of time to habitually and 
openly cross its, track at a particular place or use the 
track as a pathway between particular localities, it 
cannot say that it was not bound to anticipate the 
presence of such persons on its track, and was there- 
fore not under obligation to operate its trains with 
any regard to the safety to those there by its license. 
* * * Tf the evidence shows that the public had 
for a long period of time customarily and constantly, 
openly and notoriously crossed the railway track at 
a place not a public highway, with the knowledge and 
acquiescence of the company, a license or permission 
by the company to all persons to cross the track at 
that point may be presumed. * * * ‘To establish 
such an implied license it is essential that the use 
shall have been dé@finite, long, open and continuous. 
The mere fact that a railway track is frequently used 
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as a walkway or frequently crossed and that no active 
steps were taken to stop them would not justify the 
presumption of a license.” 


A new trial was granted by the appellate court be- ~ 
cause of the failure of the judge to give a requested in- 
struction in regard to the duty of care towards a child 
as distinguished from an adult, which matter was dis- 
cussed by the court prior to the discussion of the point 
here in question. Calling attention to this, the Court 
said: 

“The evidence touching the customary and contin- 
uous use by the public of this embankment as a cross- 
ing place was exceedingly meager, and we are not pre- 
pared to say that on the testimony in this record the 
court would not have been justified in assuming the 
defendant in error to have been a trespasser and 
charging the jury upon that theory exclusively. In 
view, however, of the possibility that but slight atten- 
tion was given to this branch of the case, and of the 
fact that a new trial must be granted, we express no 
opinion upon the weight of the proof, nor the allied 
questions raised by the refusal of the court to instruct 
for the plaintiff in error or to give the charge re- 
quested based upon the assumption that the defendant 
in error was a trespasser.” 


Akers vs. Chicago St. Paul M. & O. Ry. Co., (Minn.) 
60 N. W. 699. The plaintiff who had that morning 
quit the employ of the defendant company, was injured 
because of having caught his foot in an unprotected 
‘frog’ in the yards of the company while walking there- 
in upon business of his own. ‘There was evidence intro- 
duced that the yards had been made use of by various 
members of the public for their own convenience with- 
out objection by the defendant. ‘The appellate court 
said: 
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‘Under the facts the deceased was a trespasser (in 
the legal sense of that term), on the premises and 
the defendant owned no duty to keep the frog blocked 
so as to make the yard a safe place in which to travel. 
Actionable negligence is the failure to discharge a 
legal duty to the person injured. If there is no duty 
there is no negligence. FE:ven if a defendant owes a 
duty to some one else but does not owe it to the person 
injured, no action will lie. The duty must be due 
to the person injured. * * * The fact that the 
deceased had once been in the employ of the defendant 
when his duties required him to go upon these tracks, 
is wholly immaterial. His employment and with it 
defendant’s duty to him as its servant had terminated. 
Therefore, at the time of the accident he stood in pre- 
cisely the same position as any one of the public who 
had never been in the defendant’s employ. * * * 
The mere passive sufferance on the part of the de- 
fendant of the use of its yard by people in the manner 
already stated, for the purpose of their own conven- 
lence, did not under the circumstances imply any rep- 
resentation upon its part, that they were fit for use 
or involve it in any liability for their unfitness for 
such use. * * * Whenever the owner or occu- 
pant, in the absence of malice, has been liable because 
of the unsafe condition of his premises according to 
every well considered case, “The gist of the liability 
consists in the fact that the person did not act merely 
for his own convenience and pleasure and from motives 
to which no act of the owner or occupant contributed, 
but that he entered upon the premises because he was 
led to believe that they were intended to be used by 
visitors and passengers, and that such use was not 
acquiesced in by the owner or person in possession, 
but that it was in accordance with the intention and 
design with which the way or place was adapted and 
prepared or allowed to be used. There was on the 
part of the defendant no invitation, express or im- 
plied, to the public to walk on these tracks, and no 
representation, express or implied, that they were in- 
tended for or adapted to any such use, and hence as 
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to such public, including the deceased, it owed no duty 
to keep the frog blocked.” 


In the case of Ward vs. Southern Pacific Railway 
Co., 25 Ore. 433, in which a child was injured on the 
track of the company, not at a public crossing, the court 
held that a railroad company has the right to the ex- 
clusive use of its tracks, unless a right-of-way or foot 
path over it has been acquired by its consent, express or 
implied, or a joint use has been reserved to the public 
as at a public crossing, and said: 

“But the mere fact that persons have frequently 
trespassed upon the track and that the company has 
resorted to no means to stop such trespass, does not 
amount to a permission or license to use the track as 
afoot path, * * * WNor the fact that people inay 
have frequently used the track to walk on, change 
the law or render their act less unlawful.” 

And then laid down the rule that a railroad owes no 
duty of keeping a lookout for persons on its track. 
And that failure to discover the trespasser is not neg- 
ligence. 


McCann vs. Thileman, et al, 72 N. Y. Supp. 1076-7, 
was an action against a contractor for injuries sustained 
while proceeding along a foot path across a vacant lot 
owned by a third person from whom the defendant had 
obtained permission to store a part of his equipment. 
The plaintiff fell into a hole about three feet deep. The 
evidence was that the plaintiff had used this path be- 
fore any equipment was stored there by the defendant 
and had used it in the morning of the day of his injuries, 
at which time no hole existed. The owner testified that 
it had been used by the public “without objection.” The 
defendant requested the court to charge that plaintiff 
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had used the path by the mere gratuitous permission of 
the owner and that he was obliged to take the path as 
he found it, and could not hold the owner, or these de- 
fendants, standing in the place of the owner, to exercise 
any care, ordinary or otherwise. In reversing the judg- 
ment for the plaintiff and ordering a new trial, the ap- 
pellate court said: 


“This refusal by the court to charge as requested 
by the defendant’s counsel was plainly error. “The 
habitual use of a footpath across the lot of the de- 
fendants for many years without objection warrants 
a finding of a license from the defendants to cross 
said land by said footpath.’ Driscoll v. Cement Co., 
37 N. Y. 637. The plaintiff herein had no permission 
from the owner to use the path. He had no legal right 
to use it. The fact that he and others crossed ‘without 
objection’ constituted him a mere licensee only. 
Neither was an implied invitation extended him to 
cross by reason of the continued use thereof by the 
public. The failure to prohibit the use of the strip 
was not an invitation to use it. Galligan v. Mfg Co., 
143 Mass. 527, 10 N. EK. 171: ‘Permission * * #* 
gives no right. If I avail myself of permission to 
cross a man’s land, I do so by virtue of a license, not 
of right. It is an abuse of language to call it a right. 
It is an excuse or license, so that the party cannot be 
treated as a trespasser.’ Martin, B. in 7 Hurl & 
N. 745. “Where, however, one enters upon the prem- 
ises of another as a mere licensee, without inducement 
or enticement, he does so at his own risk.’ Sterger 
v. Van Sicklan, 182 N. Y. 499, 16°L. R. A. 640. 
Larmore v. Iron Co., 109 N. Y. 3891; 4 N. E. 752. 
‘The inducement must be equivalent to an invitation, 
either express or implied. Mere permission is not 
sufficient.’ Carleton v. Steel Co., 99 Mass. 216. R. 
R. v. Griffin, 100 Ind. 221. 

“In a case quite similar to the one at bar, the Court 
said: “The deceased at the time of his death was upon 
the defendant’s land without any invitation from the 
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defendant, either express or implied, and without legal 
right. Many other persons, it is true, were in the 
habit of passing over said land of their own notion 
and for their own convenience, and it does not appear 
that any objection to their so doing was ever raised 
by the defendant, but these facts, at the utmost, only 
raise an implication of a license to the deceased to do 
the same thing, but gave him no right beyond a mere 
license.” Sweny v. R. R. Co., 10 Allen, 368. “A 
mere passive acquiescence by an owner or occupier 
in a certain use of his land by others involves no lia- 
bility.’ Id. ‘He goes at his own risk, and enjoys the 
license subject to its concomitant perils. Hargreave 
v. Dekum, 25 Mich., 1. ‘An open hole in the earth, 
which is not concealed otherwise than by the darkness 
of the night, is a danger which a mere licensee going 
upon the land must avoid at his peril.’ Reardon v. 
Thompson, 149 Mass. 267; 21 N. E. 369. 

“This rule is subject to some qualifications—-such, 
for instance, as where the owner has set spring guns 
or other instruments of destruction upon his grounds 
without notice, or where dangerous pitfalls are so 
near a public highway that, combined with the ordi- 
nary incidents of travel, they result in injury to per- 
sons passing along the highway, but none of these ex- 
ceptions apply to the case at bar. In Beck v. Carter, 
68 N. Y., 263, cited by plaintiff’s attorney, and relied 
upon by the general term in confirming the judgment 
herein, recovery was allowed because, by use long con- 
tinued, the land where the accident occurred had been 
made, for the time being, a public place and a part of 
the highway. Morris v. Brown, III N. Y., 329; 18 
N. E., 722. The plaintiff's right, therefore, was to 
be protected from wanton and wilful injury, but be- 
vond this the defendants, who had express authority 
from the owner to make use of the lot for the purposes 
of their work, owed him no obligation. Downs v. 
Bridge Co., 41 App. Div. 339; 28 N. Y. Supp. 628. 
The refusal to charge as aforesaid was, therefore, an 
error, and this alone would require the order of a 
new trial.” 
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In [llinois Central R. R. Co. vs Godfrey, 71 Ill. 500, 
the Court said: 

“At the most, there was here no more than a mere 
passive acquiescence in this use. A mere naked license 
or permission to enter or pass over an estate will not 
create a duty or impose an obligation on the part of 
the owner to provide against the danger of accident.” 

In this case there was evidence that persons had been in 
the habit of passing and re-passing on foot past the point 
of the accident for a number of years, without objection 
by the company. 


In Sutton vs. New York Central R. R. Co., 66 N. Y. 
243, the plaintiff was injured while crossing the track 
and going to his work at a foundry. The defendant had 
permitted workmen to cross the track at that place hab- 
itually and such was the nature of the license relied up- 
on by the plaintiff, but of such persons the Court said: 


“It owed them no duty to guard them from acci- 
dent—no duty of active vigilance.” 


In Glass vs. Memphis and C. R. Co., 90 Ala. 481; 10 
So. 215, the plaintiff was walking on the track of the 
defendant. There was evidence of a custom in the gen- 
eral public so to do. The court held that such evidence 
was irrelevant and the fact that the persons living in the 
neighborhood were accustomed to walk upon the track 
without objection by the company, does not make them 
any the less trespassers, also holding that the defendant 
was not lable unless wantonly and wilfully negligent, 
which negligence cannot be inferred without actual 
knowledge of the trespassers’ presence, saying: 


“And this doctrine applies as well to densely pop- 
ulated neighborhoods in the country and to the streets 
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of a town or city as to the solitudes of the plains or 
forest.” 


There are many cases in which the courts have held 
that the facts established a license in the general pub- 
lic to use the private property of the defendant for the 
purpose of a foot path, and that where such license ex- 
isted there was a duty upon the owner or occupant of 
the property to exercise reasonable care to protect the 
public and individual members thereof. However, an 
examination of these authorities discloses that in all in- 
stances there was evidence that the use of the foot path 
by the public was definite, long, continuous and ex- 
tensively used upon business entirely disconnected with 
the purposes for which the property was used. That 
is to say: That the public extensively used the private 
way for its own convenience and upon business entirely 
disconnected with the owner or occupants of the private 
way. 


To instance a few of these cases: 


Sweeny vs. Old Colony & Newport, 10 Allen 368, in 
which case the crossing was actually constructed by the 
company and a flagman maintained at that point, which 
flagman told the plaintiff that it was safe to cross. The 
court held that this was more than permission and 
amounted to a definite invitation. 

In Swift vs. Staten Island R. R. Co., 123 N. Y. 645, 
(25 N. KE. 378), a path extended across the railroad 
track from a door in the fence, which was used by the 
inhabitants in the neighborhood generally for the pur- 
pose of depositing ashes and garbage in barrels kept on 
the opposite side of the track and to reach a highway, 
ferry and store building beyond. ‘This path had been 
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used for such purposes for many years with the knowl- 
edge and permission of the company. 


In Barry vs. New York Central R. R. Gor, 92 N. Y. 
289, the Court said: 


“It is undisputed that the owners of land abutting 
on the railroad at this point had a right-of-way across 
the defendant’s tracks and that for more than thirty 
years the public were in the habit of crossing the de- 
fendant’s tracks at this point to reach Madison and 
other streets lying Northerly and Easterly of the 
railroad, the proof being that several hundred people 
crossed there every day. There can be no doubt that 
the acquiescence of the defendant after so long a time 
in crossing of the tracks by pedestrians amounted to 
a license and permission by the defendant to all per- 
sons to cross the tracks at this point. These circum- 
stances imposed a duty upon the defendant in respect 
of persons using the crossing to exercise reasonable 
care in the movement of its trains.” 


In Byrne vs. N. Y. C. & H. R. R. Co., 104 N. Y. 
362; 10 N. EK. 539, an alley crossing the track was 
used by the public for many years. 


In Davis vs. Chicago and N. W. Ry. Co., 56 Wis. 
646; 17 N. W. 406, the plaintiff was traveling along a 
beaten path, which had been used by the public for 
twenty years. The Court said: 


“We agree with the learned counsel for the Rail- 
way Company that the use of the right-of-way for 
the purpose of passage by individuals occasionally 
even with the knowledge of the company, should not 
be construed into an acquiescence in such use by the 
company simply because it did not expressly object 
to such use or otherwise warn the people from mak- 
ing use of its right-of-way, but in this case the proof 
shows more than occasional use, it tends to show a 
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constant use daily for twenty years or more without 
any protest or objection on the part of the company. 
We think from such a constant and continued use 
a jury might well say that such use was with the ac- 
quiescence of the company.” 


In Mason vs. Chicago St. P. M. & O. Ry. Co., 
(Wis.), 61 N. W. 300, a well beaten foot path was used 
frequently and continuously by the public for years in 
going to and from each others’ houses, and by children 
going to and from school. 

Cederson vs. Oregon Navigation Co., 88 Ore. 343-59- 
71, is a case of this character in which the question is dis- 
cussed at some length by Judge Wolverton, then As- 
sociate Justice of the Supreme Court of this State. In — 
this case the plaintiff while passing along the roadway 
beside the track of the defendant was injured by the 
derailing of one of defendant’s trains. The plaintiff 
contended that he was there by mvitation of the de- 
fendant and hence of right. The defendant contended 
that the plaintiff was a trespasser on its right-of-way 
and that it owed to him no duty of reasonable care and 
active vigilance, and at the close of the plaintiff’s testi- 
mony moved the court for a non-suit, which was refused, 
from which refusal the defendant appealed. 


In passing upon this question, after reviewing and 
quoting from Ward vs. Southern Pacific Co., 28 Ore. 
433; Illinois Central R. R. Co., vs. Godfrey, 71 IIl. 
500; Sutton vs. New York Central R. R. Co., 66 N. Y. 
243; Rea don vsp Thompson, 149 Mass. 267, and oth- 
ers, (at WAAC UY 1-362, said: 

“Tacit consent, or passive acquiescence, appears to 


be the essential, characteristic, elemental feature 
which distinguishes a mere licensee from a trespasser 
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or stranger. So it seems that a naked license to pass 
over an estate will not create a duty nor impose an 
obligation on the part of the owner or person in pos- 
session to provide against the danger of accident. 


“Where, however, the license¢ or privilege is created, 
not by tacit assent, but by substantial inducement, held 
out either expressly or by implication by the owner of 
the premises, then the obligation arises to see that 
they are in safe condition, and suitable for the use 
designed, and liability ensues for a breach thereof. 
Says Mr. Chief Justice Biglow, in Sweeny v. Old 
Colony R. R. Co., 10 Allen, 368 (87 Am. Dec. 644) : 
‘A mere passive acquiescence by an owner or occupier 
in a certain use of his land by others involves no lia- 
bility; but if he, directly or by implication, induces 
persons to enter on and pass over his premises, he 
thereby assumes an obligation that they are in a safe 
condition, suitable for such use, and for a breach of 
this obligation he is liable in damages to a person in- 
jured thereby.’ 

“Thus we have illustrated the distinction in the books 
between a mere naked or bare license and that of the 
‘more substantial privilege or license which draws 
with it the obligation to provide against danger of 
accident, as well as to see to it that no positive act 
is done to produce injury. These two conditions run 
into each other by easy imperceptible gradation, and 
it is not infrequently a difficult thing to determine 
where the one begins and the other ends. Every case 
is dependent, in a great measure, upon its own at- 
tendant and peculiar facts and circumstances.’ ”’ 


Citing Sweeny vs. R. R. Co. (supra), Murphy vs. 
Boston & A. R. Co., 183 Mass. 121; Swift vs. Staten 
Island R. R. Co., 123 N. Y. 645; . Barry, vs. New York 
Central R. R. Co., 92 N. Y. 289: Sith vs. N. vi. C. it. 
R. Co., 104 N. Y. 362; and others, as illustrative of the 
“more substantial privilege or license which draws with 
it the obligation to provide against danger from accident 
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as well as to see to it that no positive act is done to pro- 
duce injury.” 

As before suggested in each of these cases, it is ap- 
parent, upon examination, that the public had established 
its right of user by definite, long, open, continuous and 
extensive use upon business disconnected with the private 
property of the defendant. 


Considering next the facts of this Cederson case, it 
appears that the railroad track of the defendant, at the 
time of its construction, occupied the only available 
space for travel of any kind around the base of a rocky 
bluff. That from the time of the date of the construc- 
tion of the railroad up to 1885, the date of the construc- 
tion of the wagon road, upon which the plaintiff was 
walking, the travelers going up and down the river and 
the owners of the cannery property, through which the 
railroad ran, used the railroad track both as a foot path 
and for teams and vehicles. That in 1885 Seufert Bros., 
employers of the plaintiff and owners of the cannery, 
blasted out the side of the bluff just wide enough for 
a wagon to travel between the ends of the ties and the 
bluff, which roadway, constructed on the right-of-way 
of the defendant with its consent, was used continuously 
by the owners of the cannery, their employes and others 
doing business with the cannery, as well as the general 
public, with the permission and approval of the de- 
fendant company. To quote from the court’s review of 
part of the evidence upon this point, page 867-8: 


“Tt was a first-class road,—a good, clear road,— 
and a solid track. Anybody going along there could 
see that it had been traveled. * * * Everybody 
uses this road who comes along. They travel over that 
road between our place and Celilo. Indians use it, and 
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we use it, and country people and town people use 
it. Our employes all use it.’ I’. Weiler testified that 
‘in the fishing season a team would go past five or 
six times a day,—sometimes fifty times,— going up.’ 
Other testimony was adduced showing the manner of 
the use of the wagon road, and by whom, and of the 
switches and buildings in close proximity. The de- 
cedent’s work was generally to the west of the cut, 
but upon the evening of the accident he was going 
from the mess house, where he had just had his sup- 
per, to the sleeping house, and in doing so was taking 
the usual route employed by all the men engaged in 
fishing.” 


Discussing the sufficiency of this evidence to go to 
the jury, Judge Wolverton said, page 368-9: 


“Upon the whole, we think there was testimony up- 
on which to put the case to the jury touching the 
question of decedent’s right to be upon the wagon road 
constructed upon the defendant’s right of way, and 
the nature of such right, and by this to determine what 
duty the company owed the decedent, and, following 
in its train, the question whether the railroad company 
exercised due and proper precaution and vigilance to 
prevent injury to the decedent, under the existing cir- 
cumstances and conditions. If decedent was a mere 
trespasser upon the defendant’s right of way, or was 
there by passive acquiescence under a naked license 
of the company, then it owed him no duty requiring 
active vigilance for his protection, and it was not re- 
stricted thereby in the use of its tracks or cars and 
appliances in the prosecution of its business; but, 
if the decedent was there by inducement or invitation 
of the defendant, there was imposed upon it the duty 
of active vigilance to avoid injury to him, and upon 
him, and upon this issue we think there was testimony 
sufficient to go to the jury. The place of accident 
was at the junction of the side track, which the com- 
pany was in the habit of using as a siding, and for set- 
ting out and taking on cars for the use of Seufert 
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Bros. Company in connection with their cannery busi- 
ness. The wagon road at that point was in frequent 
and constant use by Seufert Bros. Company’s em- 
ployees, both on foot and with teams, especially dur- 
ing the fishing season, and more or less by the general 
public. This state of affairs continued for a long 
time, which, taken in connection with the manner in 
which the wagon road was constructed and its prox- 
imity to the side track, tends, in some measure at 
least, to show that defendant was cognizant of the 
conditions, and that they so existed with something 
more than its tacit consent, or, rather, that they exist- 
ed with its approval. If the decedent was a licensee 
by invitation or inducement, then it was incumbent 
upon the defendant to exercise active vigilance in re- 
spect to him.” 


Discussing the distinction between active and passive 
acquiescence or negligence by commission or omission 
made by some authorities, he further said, on page 370- 


V1: 


‘Nor does it occur to us that the nature of the act, 
whether of omission or of commission, should make 
any difference in the degree of care, precaution, 
skill, or vigilance that should be required in a given 
case. * * * Again, when a person is passing over 
private premises, without invitation, the owner is not 
required to even take the precaution to provide 
against danger of his falling into a pit, or being in- 
jured by defective machinery; whereas, if the place 
be a public one, care must be exercised that a pitfall 
is not left exposed, or that machinery has not become 
so out of repair as to be a menace to those having the 
privilege and right to be about it. So that the quan- 
tum of care does not depend upon whether the act is 
one of commission or omission, but, rather, upon the 
attendant and surrounding circumstances and condi- 
tions, and negligence is the want of due care in any 
case, measured by the standard suggested.” 
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To sustain the allegations of the amendment to the 
complaint the Defendant in Error introduced testimony 
in effect as follows: 


ALONZO L. MONICA L—Defendant in Error, 


Testified that just prior to the time of the accident 
he was proceeding West from East Water Street upon ‘ 
this roadway, upon his way through the entrance to the 
East Side Boiler Works to a ware room of the Willam- 
ette and Columbia River Towing Company to get some 
clothing from a trunk which he had left there with the 
Company’s permission and without pay or considera- 
tion, some years before, when he had quit working for 
that Company. 

(Pages 48 and 73, Transcript of Record.) 


That he met Captain John Nelson coming from the 
opposite direction and they together stepped over to the 
side of the roadway to talk upon matters in no wise 
connected with the owners, lessees or users of the prop- 
erty connected with said roadway, where they stood with 
their backs to the roadway about five minutes before the 
accident. In relation to the use of the roadway this wit- 
ness testified as follows: 


“Q. How long have you been in the habit of going 
on that roadway and passing over it, Mr. Monical? 

A. Ever since it was built. I was working for the 
Company at the time it was built. They used that—that 
was put there for use publicly, and everything to come 
in there, whatever they wanted in that yard, at the Boiler 
Works. People would bring in machinery, go in there 
to be repaired, come in on that road and go out. There 
was always vehicles coming in. 

Q. To what extent has that roadway been used by 
the public? 
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A. For anything what come up that it could be used 
for—such as cement, he handled cement you know. Stuff 
such as that.” 


(Page 53, Transcript of Record.) 
CAPTAIN JOHN NELSON, 


Testified that he was returning from an interview 
with an officer of the tug boat moored at Supple’s Dock 
when he met the Defendant in Error, and in regard to 
the use of this roadway, testified as follows: 


DIRECT EXAMINATION. 


Q. What has been the custom in regard to the use 
of that Dock prior to that time by the public generally, 
and the roadway ? 

A. Everybody goes on the Dock that wish to. 

Q. Over this roadway? 

A. Yes, sir. 

Q. Open for everybody? 

A. Yes, sir. 

(Page 89, Transcript of Record.) 


A. What in regards to the boats landing there and 


A. Ihave landed there on several occasions. 

Q. And passengers—pedestrians? 

A. Well, I had no passengers. 

Q. I don’t mean your passengers but foot passen- 
gers going up the roadway? 

O it is a common thing to see people walking 

back and forth there. 

Q. The public generally go there who want to? 

A, ‘Yee sr: 

Q. How long has than been going on to your know!]- 
edge? 

A. Well, most any day vou go there you can see 
somebody walking back and forth. Perhaps they are 
going down to the boats. ‘There was for quite a while 
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that the Columbia Contracting Company had two or 
three boats laying there. Well, there is quite a crew on 
these three boats, they would be going back and forth 
at any time. 

Q. Just the same as in any other road or street in 
the City? 

A. Yessir, just the same; no difference at all what- 
ever. 


(Pages 90 and 91, Transcript of Record.) 


CROSS EXAMINATION 


Q. They didn’t go in there did they, except to Sup- 
ple’s Dock? 

A. O yes, they could, they could go in onto the 
Willamette and Columbia River Towing Company’s 
Dock or on the boats. 

Q. There is no occasion for anybody to go over there 
unless they have business there at Supple’s Dock, or 
Jones Dock or the East Side Boiler Works, was there? 
(Jones’ Dock synonymous to Willamette and Columbia 
River Towing Company’s Dock.) 

A. I don’t see why. 

Q. Itdon’t go anywhere does it, it goes to the water? 

A. You can go out there and get sights of the river 
front, lots of times a man will take a walk out on the 
dock that has no particular business. 

@. You don’t mean to say that it leads any where 
else? 

A. Yes it leads places. It leads out to the boats 
that are laying there. Somebody might want to go out 
and look at the boats. 

@. When you say they go cut the same as they da 
on any other street in the City— 

They do the same as any other docks. 

You are taking about docks now? 

This was a wharf. 

Was it like a street? 

Just the same as going down on any other dock. 
Just like a dock, not like a street is it? 

It was half a street, isn’t it. 

Well, is it a street or a dock? 


OPOPOrOr 
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A. While, on that roadway— 

Q@. Yes. 

A. I should think you would call it a street—half 
a street—a roadway. It is the entrance to the dock. 

Q. If you kept on walking you would get into the 
water wouldn’t you? 

A. Not unless you fell of the dock, you would do 
that if you fell off the bridge. 

Q. You know it is a dock and not a street. Be fair 
about it. 

A. I know what is a dock? 

Q. That structure. 

A. I know there is a road to go out to the docks. 

@. A roadway to go onto the docks? 

A. Hither the Willamette Towing Company dock 
or the Supple Dock. 


(Pages 91 and 92, Transcript of Record.) 


DICK TURPIN, 
Testified as follows: 


Q. Do you know anything about whether the public 
generally are in the habit of using that roadway? 
A. Yes sir, all go out there. 


(Page 106, Transcript of Record.) 


G. J. SMALE, 
Testified as follows: 


Q. To what extent has the public been using that 
roadway, Mr. Smale, to your knowledge? 

A. Why as far as my judgment is there is cement 
docks there and one thing and another they use this road- 
way going out to it and “to the East Side Boiler Works 
and Jones, and out to the boats that are landing there, 
tow boats, employees from they go back and forth, and 
other people. I have been back and forth there myself 
several times. 

Q. Is it open for the public generally? 

A. Yes sir, open for the public. 

Q. Both vehicles and pedestrians? 
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A. Nothing to stop them, in fact, the City has sewer 
pipes laid in from Water Street right along this runway 
into the River. 


(Page 116, Transcript of Record.) 


WILLIAM C. COHEN, 
Testified as follows: 


Q. Do you know anything about whether that road- 
way has been used by the public generally? 

A. It has been since I have been acquainted with 
the place. 

Q. Ever since you have been? 

im, aes. 

@. For what kind of travel? 

A. Well, to and from Supple’s Dock with all kinds 
of hauling, and from the Willamette and Columbia 
Towing Company with all their deliveries of stuff either 
to and from the boat and for general traffic that would 
come up off those boats. 


(Page 122, Transcript of Record.) 


JOSEPH SUPPLE, 
Testified as follows: 


Q. What has it been used for Mr. Supple, since it 
was built? 

A. A roadway to go out to the River and the docks 
out there. 

Q. And whom has it been used by generally? 

A. The public, everybody nobady had any privilege 
on it as a public dock that is all—public roadway. I 
got a permit from the City to build it. 


(Pages 134 and 135, Transcript of Record.) 


Q. And you constructed it for the use of the public 
and for your own generally, did you? 

A. Yes sir. 

Q. Then how has it been used since you constructed 
it Mr. Supple? 
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A. It has been used for a public roadway to get out 
to the docks. 


(Pages 135 and 136, Transcript of Record.) 


Q. And the public all use it? 

A. Westin 

Q. With your permission 

A. Yes, sir. 

(Page 136, Transcript of Record.) 


CROSS EXAMINATION. 


Q. Now in your application for leave to build this 
roadway, you requested permission from the City to 
build it for your own purposes didn’t you 

A. JI couldn’t say about that. 

Q. That was what you were trying to get, was ac- 
cess to your improvements that you either had or in- 
tended to make? 2 

A. Yes, yes sir. 

(Pages 137 and 138, Transcript of Record.) 

Q@. Now your dock out there is used as a cement 
dock is it not? 

A. Mostly, yes, sir. We transfer anything over it. 

Q. And automobile trucks go back and forth there 
a great deal to get cement? 

A. Yes sir. 

Q. And turn into this East Side Boiler Works with 
material for the Boiler Works? 

A. Yes sir. 

(Page 139, Transcript of Record.) 


MR. E. JONES, 

Testified as follows: 

That he was Secretary and Treasurer of the Willam- 
ette and Columbia River Towing Company, who in 
company with Mr. Joseph Supple constructed the dock 
and roadway in question. 
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@. What was the purpose of the construction of that 
roadway and for what has it been used since it was con- 
structed, Mr. Jones? 

It was to get to the dock and river front. 

To the River front? 

Yes sir. 

From the Harbor line to where? 

To Water Street. 

And has it been used by the public since then? 
Well, the public has been using it, the public 
was never excluded from it, everybody has the privilege 
there that wants to go there. 

Q. ‘How long have they had that privilege? 

A. Ever since it was built. 

@. And have they used it for pedestrians and vehi- 
cles generally ? 

A. No the vehicles haven’t any business there, that 
it; unless they were going to the dock. There is no 
outlet to it, only if they go out there they have got to 
come back the same way. 


(Page 141, Transcript of Record.) 


POrPOPOor 


Court: That way was built for the purpose of giv- 
ing access to your dock, or to Suple’s dock there, was 
it not? 

A. Yes sir, we had a private roadway of our own, 
but the roadway was wearing out and we didn’t care 
about re-building it and maintaining two, so we helped 
Supple build this roadway. 

Court: Well, the purpose was to give access to your 
dock ? 

mx.  Yeeswslr- 

Court: After it was built it was opened up to the 
Street? 

A. Yessir, 

Court: And then you allowed the use of it to such 
vehicles or people that desired to go in to your dock? 

A. Yes sir. 

Court: And passing in and out by that way? 

A. Yes sir. 


(Pages 142 and 1438, Transcript of Record.) 
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Q. Did you ever grant members of the public who 
had no particular business either at the Supple Dock 
or at your premises permission or direction to use it? 

A. No, I never gave anybody privilege to use it and 
never told anybody not to use it. 

(Page 143, Transcript of Record.) 


Judge Lurton in Felton vs. Aubrey, 74 Fed. 360, 
spreaking of the burden upon the injured person said: 
“And when one injured seeks to show that he was 


not a trespasser and relies upon implied license he 
should be required to make out the license clearly.” 


This the defendant in error has failed to do, and the 
evidence introduced by the plaintiff in error does not 
help him upon this issue. 

There was no evidence that the enterprises located on 
the roadway were public, or doing business of a public 
nature, or in which the public was in anywise interested. 
In fact, the evidence shows that these enterprises were 
all private, and that the roadway in question led only to 
them, and there is no evidence that the roadway was 
ever used except in connection with such enterprises. ( wy ta 


Judge Lurton, in the quotation above set forth( in 
Felton v. Aubrey, infers that, in order to establish a 
license in the public, the user must have been between 
“particular localities.’ The evidence in that case was 
that the track was frequently crossed by people who 
were using the commons for cattle. In regard to this, 
Judge Lurton said: 

“We are not prepared to say that on the testimony 
in this record the court would not have been justified 
in assuming the defendant in error to have been a 
trespasser and charging the jury upon that theory ex- 
clusively.” 
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As concluded by Judge Wolverton in Cederson v. 
Ry. Co., Judge Lurton in Felton v. Aubrey, and the 
Minnesota court in Akers v. Railway Co.: 

Tacit consent or passive acquiescence upon the part 
of the owner distinguishes a mere licensee from a tres- 
passer, to whom the only duty is to refrain from wil- 
ful negligence, and there must be an invitation or sub- 
stantial inducement to the public to use the premises 
for a particular purpose in order to raise an obligation 
of reasonable or ordinary care towards members of the 
public availing themselves of the invitation or induce- 
ment. 


There is no claim of express invitation, and, to imply 
an invitation or inducement, the use by the public must 
have been definite, long, open, continuous, extensive and 
for purposes disconnected with the private way. Inas- 
much as there was no claim by the defendant in error 
or evidence that the plaintiff in error’s servant was wil- 
fully negligent, or that he saw the defendant in error in 
time to avoid injuring him, it was incumbent upon the 
defendant in error to introduce evidence establishing 


__. these essential elements of user. This, he failed to do. 


Not only this, but his evidence affirmatively shows that 
the use by the public has been neither definite, long, con- 
tinuous, extensive, or upon business disconnected with 
the private roadway. His evidence shows that the road- 
way led only to the private enterprises before named; 
that it was used in hauling cement for the Supple dock 
or other materials to and from the other private en- 
terprises; that the only pedestrians who used the road- 
way were employes of the private enterprises before 
mentioned, or of the boats unloading at Supple’s dock. 
As to other pedestrians, there is no evidence to show 
that this roadway was used except at odd intervals, and, 
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even as to such pedestrians, there is no evidence to show 
that they were not upon business with the owners 
or occupants, and hence there by invitation implied from 
such business. Witness Captain John Nelson testified 
that a person might want to go out and look at a boat 
or at the water, but there is no evidence that people did 
go out there for that purpose, or any other, except that 
they were employes or were on business with the occu- 
pants. The evidence is that the roadway did not lead 
anywhere so that the public could use it, except to satisfy 
their curiosity, and the evidence does not indicate that 
the public of this locality was curious. 

To be sure, several witnesses for the defendant in 
error stated that the roadway was used by the public 
generally, but all these witnesses in further explaining 
the use of the roadway qualified their previous conclu- 
sions so that their testimony was to the effect that the 
public to which they referred were people who had busi- 
ness with the various private enterprises hereinbefore 
named. 

The evidence introduced by the defendant in error 
goes no further than to prove that the use by the public, 
if at all, was simply desultory and occasional, with the 
acquiescence of the owners. ‘This kind of evidence has 
been characterized by the courts as sufficient merely to 
save the intruder from being a trespasser, and as insuf- 
ficient to raise any obligation of reasonable care toward 
him on the part of the owner or occupant. 


The limited use of this roadway was fully recognized 
by the defendant in error and his counsel. Witness the 
allegations of their amendment to the complaint: 


“was used by the public generally as a roadway for 
vehicles and pedestrians to pass and repass from 
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East Water Street to the wharves and docks known 
as Supple’s dock, and the wharves and premises of 
the Willamette & Columbia River Towing Com- 


pany.” 

It is not even claimed that it was or could be used 
for any other purpose except as a means of ingress and 
egress from these private enterprises. And, as before 
stated, the testimony fails to show that it was used ex- 
cept by those who had business with these concerns. 

Fully appreciating that the public, as such, had no 
license upon this roadway, they then try to bring this 
defendant in error within that special class of persons 
who did have a license upon this private property—those 
persons who had business with the owners and occu- 
pants—by alleging and trying to prove an invitation 
to the defendant in error individually. It is alleged in 
the aforesaid amendment that he 

“was, on said day at the time of receiving said in- 

juries using the same by the invitation and permis- 

sion of the City of Portland, and of Joseph Supple 
and the Willamette & Columbia River Towing Com- 


pany, the owners of said docks, wharves and prem- 
ses.” 


Now let us see if his proof established a right to be 
there as an individual as distinguished from one of the 
general public. For him to do this, his proof must show 
that there was an invitation, express or implied, ex- 
tended to him individually, by the owner or occupants 
of the private property. 

The Defendant in Error does not claim or offered 
any evidence of express invitation, but relies upon the 
fact of his trunk being in the ware-room of the Willam- 
ette and Columbia River Towing Company, one of the 
owners of the private roadway, and that just prior to 
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the time of the accident he was on his way to get some 
of his clothing out of his truck, to imply an invitation 
from said company to himself to use this particular road- 
way. Hus proof shows (page 73 of the Transcript of 
Record), that the trunk was left at the ware-room of 
the company at the time he quit working for it some 
several years before. That it was left there with the 
company’s permission, but without consideration moving 
from Defendant in Error to the company. 

The authorities are agreed that no invitation will be 
implied unless one is upon the private property of 
the other for a purpose in which they both have a mutual 
interest or mutual benefit. The authorities have ex- 
pressed themselves upon this point as follows: 


In Bennett vs. Louisville & N. R. R. Co., 102 U. S. 
577; 26 L. Ed. 235, Mr. Justice Harlan said: 


“It is some times difficult to determine whether the 
cirmustances make a case of invitation in the technical 
sense of that word, as used in a large number of ad- 
judged cases, or only a case of mere license ‘The 
principle,’ says Mr. Campbell, in his treatise on neg- 
ligence, ‘appears to be that invitation is inferred where 
there is a common interest or mutual advantage, while 
a license is inferred where the object is the mere 
pleasure or benefit of the person using it.’” 


Plummer vs. Dill, 156 Mass. 426; 31 N. EK. 128: 


“To come under an implied invitation, as distin- 
guished from a mere license, the visitor must come for 
a purpose connected with the business in which the 
occupant is engaged or which he carried on there. 
There must be some mutuality of interest in the sub- 
ject to which the visitor’s business relates, although 
the particular thing which is the subject of the visit 
may not be for the benefit of the occupant.” 
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Mr. White on personal injuries, Sec. 872, says: 


“The legal distinction which exists between the ob- 
ligation that is due by the owner of the premises to 
the mere licensee who enters thereon without any en- 
ticement or inducement and the duty owing to one 
who enters upon a lawful business by the invitation, 
express or implied, of the proprietor, is well settled by 
the cases and the established principles of the law. 
The former enters at his own risk. The latter has 
a right to believe that, taking reasonable care of him- 
self, all reasonable care has been used by the owner 
to protect him. In order that no injury may occur. 
There is no duty imposed by law upon an owner or 
occupant of the premises to keep them in suitable con- 
dition for those who come there for their own con- 
venience merely, without any invitation, express or 
implied, and without having any business with the 
owner of such premises. 

“The reason for the distinction is manifest, for the 
very basis of every action for an injury to the person 
is the violation of some duty owing by the party al- 
leged to have caused the injury. Without a relation 
from which a duty would spring or be created by law, 
there could be no negligence or a breach of a duty 
that did not exist, and, consequently, no liability 
would exist, unless a relation be first established from 
which some correlative duty would be implied. That 
this is the logic of the law and a principle as well es- 
tablished as any property right recognized by the 
law is apparent from the reasoning of the opinions 
of the highest courts.” 


Kennedy vs. Chase, 119 Cal. 687; 52 Pac. 33: 


“The duty to one who comes thereon by the owner’s 
invitation to transact business in which the parties 
are mutually interested is to exercise reasonable care 
for his safety while on that portion of the premises 
required for the purpose of his visit. Under such 
circumstances, the party is said to be on the premises 
by implied invitation of the owner.” 
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To the same effect see Skottowe vs. Oregon Short 
Line Ry. Co. et al., 22 Ore. 480-50. 


Defendant in Error has entirely failed to introduce 
any evidence tending to prove that his purpose upon 
this roadway was of any interest, advantage or benefit 
to the Willamette and Columbia River Towing Com- 
pany, or any of the other occupants of said roadway. 
And the Defendant in Error has failed to establish a 
right to be upon this roadway by invitation to himself 
as an individual as distinguished from a member of the 
general public. 


But even though it might appear upon casual ex- 
amination, that the Defendant in Error did have the 
right by implied invitation from the owner to go along 
the roadway in question to the ware-room in which his 
trunk was located, yet he did not have a right and the 
invitation did not extend to the place upon the roadway 
at which the Defendant in Error was standing at the 
time of the accident, and the owner or occupant’s duty 
to exercise reasonable care toward an invitee upon priv- 
ate property extends no further than the mvitation. The 
Defendant in Error’s testimony upon this poimt (page 
74 of the Transcript of Record), discloses that he met 
witness Captain John Nelson, in the middle of the road- 
way, and that they together stepped over to the side of 
the roadway and leaned against the railing near a gap 
in the same, with their backs to the roadway, and there 
engaged in conversation not upon matters connected 
with the purposes of his visit to the property of the 
Willamette and Columbia River Towing Company, 
and that they stood at that point for a period of about 
five minutes prior to the time of the accident. 
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Flannigan vs. Alcatraz Paving Co., 56 N. Y. Supp. 
18, is a case illustrative of this well established principle. 

In this case the plaintiff was a teamster employed by 
one who contracted with the defendant, owner of the 
premises, to remove asphalt from the defendant’s prem- 
ises, who left his team standing on a private roadway 
and went to the site of a nearby gate and fence, to an- 
swer a call of nature. For some unknown reason, a 
gate fell upon plaintiff, and he was seriously injured. 
There was evidence that the gate was in bad shape, and 
that its condition was known to the defendant. ‘There 
was also evidence that the gate had been repaired by the 
defendant. ‘The court instructed that if the gate was 
in defective condition and defendant knew it or should 
have known it it was his duty to have it repaired, and 
his failure was negligence, and under those circum- 
stances the jury should find for the plaintiff. The trial 
court also instructed: “There is no evidence to show 
that plaintiff was guilty of contributory negligence.” 


The appellate court held that the defendant owed the 
duty to the plaintiff to use care toward him while on 
the premises in discharge of his duty. 


“This duty to plaintiff, however, only existed as 
to the premises to which the plaintiff was required to 
go in performance of the contract between the de- 
fendant and plaintiff's employer. * * * Defend- 
ant was not bound to anticipate that these workmen 
would leave their carts and go to a part of the yard 
to which they were not required to go in carrying out 
the contract between defendant and plaintiff's em- 
ployer, or that this plaintiff would use this gate for 
the purpose for which he did. * * * * It is 
certain that no work that plaintiff was required to do 
required him to use this part of the yard. There was 
no invitation of the defendant to the plaintiff, express 
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or implied, to use this gate or fence for the purpose 
for which he did use it. * * * The plaintiff was 
not there engaged in any work which he was employed 
to do, but there to use defendant’s premises for a pur- 
pose for which it was not intended, and without de- 
fendant’s permission. Here the plaintiff entered 
these premises upon lawful business, by invitation of 
the defendant. He had a right to believe that all 
reasonable care had been used by the owner to pro- 
tect him upon the portion of the premises where his 
work required him to go, but when he left the portion 
of the premises upon which he was invited and went 
over to this gate for reasons of his own he went there 
at his own risk, and in that position he was not entitled 
to assume that the defendant would use all reasonable 
care to protect him.” 


As claimed by the defendant in error, the only pur- 
pose of his being upon the roadway was to go to the 
ware-room to get some clothing from his trunk. The 
only invitation that he claims from the owners or oc- 
cupants was for that purpose, and under the author- 
nties an invitation could in any event only be implied 
to that extent. 


Upon cross-examination the defendant in error ad- 
mitted (pages 70-71-72, Transcript of Record), that 
the entrance to the ware-room in which his trunk was 
located was on another and private roadway to the 
South of the roadway in question, near the office of the 
Willamette and Columbia River Towing Company, and 
right near Kast Water Street, and the usual and regular 
way to get to this ware-room from Kast Water Street 
was through the office or through a gate in the street 
onto this other private roadway, but that because there 
was no one at the office he went down the roadway in 
question intending to go back to the ware-room along 
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the other private roadway and to the South of the build- 
ings located along the roadway in question. 

If any invitation to go to this ware-room could be 
implied because of his trunk being there, it would only 
be to go there over the customary and usual route used 
for that purpose, that is: through the office or through 
the gate on the other roadway leading directly to it from 
Water Street, from whence the defendant in error came. 
But because he found no one in the office he presumed 
to extend this possible invitation and proceeded to try 
to get to the ware-room by this unusual route, and then 
instead of proceeding on his way with his wits about 
him over this unusual route selected by himself, he 
stepped aside into a dangerous place to visit with his 
friend, Captain John Nelson. If he had continued upon 
his way and had adherred to the purposes for which he 
claimed an invitation, he would not have been hurt. 

As pointed out in Thompson on negligence, Volume 
1, Sec. 990, even though the injured person may be 
upon the premises by invitation there is “NO LIABIL- 
ITY WHERE PREMISES ARE ENTERED 
OR LEFT BY UNUSUAL OR UNPROVIDED 
WAY.” This conclusion is well supported by the author- 
ities cited herein under paragraph VI under Points and 
Authorities. 


Whatever his purpose or right to be where he was at 
the time of the collision, the evidence introduced by him 
establishes beyond any doubt that he was guilty of con- 
tributory negligence. Witness Supple (page 139, 
Transcript of Record), and witness Captain John Nel- 
son (pages 93 and 96, Transcript of Record), testified 
that this roadway was used very extensively for hauling 
by heavy automobile trucks. 
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THE DEFENDANT IN ERROR testified as fol- 


lows: 


@. Now did you have your face or your back to the 
roadway ? 
A. Yes sir. 
Q. What? 
A. Yessir. 
Q. I mean the roadway on which you were stand- 
go? 
A. 


Yes sir, our back out, we were ‘Siete there, 
and the roadway was right here. 
Q. Your back? 
A. Yes. 


(Pages 51 and 52, Transcript of Record.) 


CAPTAIN JOHN NELSON, 
Testified as follows: 


@. Did you pay any attention to it? 

A. No, because I was so used to seeing them come 
along there. 

Q. You took your chances in other words? 

A. I took no chance at all, if I would turn around 
every time I would hear an automoble truck, I would 
be breaking my neck. 

(Page 93, Transcript of Record.) 


In Massey vs. Seller, 45 Ore. 267-2738, the plaintiff 
contended that he was was upon the private property of 
the defendant by express invitation, and that the de- 
fendant owed him the duty of warning him against 
dangers. After noting the distinction between mere 
licensee and invited person, the Court said: 

“But, having fully in mind this reasonable distine- 
tion, we are nev vertheless of the opinion that the plain- 
tiff was guilty of contributory negligence, he 


was in the room by express invitation, it is true; 
but the purpose for which he had been invited in there 
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had been subserved, and he was not about the business 
that called him in at the time he was injured. We 
place no stress on this fact, however, and it may be 
conceded that he was still in the shipping room by in- 
vitation. However, by his own statement, and it is 
all there is in the case upon the subject, he passed 
back into the shipping room from the display room 
with the express purpose of passing through it to the 
outside. If he had continued in his course, he would 
have passed out with perfect safety; but, desiring to 
get to a closet, he precipitately changed his purpose, 
and, noticing a dark corner, where he could see noth- 
ing, as he says, walked right into the elevator shaft 
without heeding his way, and the result was the injury 
of which he complains. He could not have been in- 
jured if he had paid the slightest attention to where 
he was going, or if he had not bolted headlong into 
the dark corner. He made no inquiry touching the 
object of his quest, and was heedless in proceeding 
in the dark without observing where he was going. 

“From this plain state of the facts, about which 
there can be no cavil, we are firmly impressed that the 
plaintiff’s acts constituted contributory negligence as 
a matter of law, and he cannot for that reason main- 
tain the action.” 


And as it is observed in Illinois Central Railway 
Company vs. Godfrey, 71 Ill. 500-504: 


“But where the plaintiff is himself in the wrong, 
or not in the exercise of a legal right or was at the 
time enjoving a privilege or favor granted without 
compensation or benefit to the party granting it, and 
of whose carelessness complaint is made, he, the plain- 
tiff, must use extraordinary care before he can com- 
plain of the negligence of another.” 


There can be no doubt but that had either the defend- 
ant in error or his companion made any proper use of 
their senses they would have both seen and heard the 
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approaching truck in due season to have avoided the 
injury. 

Without extending this argument further, we believe 
that it is apparent. 

First. That the testimony fails to show a license in 
the public. 

Second. That knowing this the defendant in error 
and his counsel pleaded and tried to show a special 


invitation, but without success. 


Third. That then the defendant in error stepped 
aside from the purpose of the claimed invitation into a 
dangerous place. 

Fourth. And there failed to exercise any care to pre- 
vent injury to himself. 

And under the authorities cited, we submit that there 
was error as alleged. 


Respectfully submitted, 


PLATT & PLATT and 
PALMER L. FALES, 
Attorneys for Defendant in Error. 


No. 2156 


‘In the United States 
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PACIFIC HARDWARE AND STEEL COMPANY 
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Vs. 


ALONZO L. MONICAL 


Defendant in Error 


Brief Fs Defendant in Error 


Upon Writ of Error to the United States District Court 
of the District of Oregon 


There is but one point of law raised in the case by 
the four assignments of error. (Transcript, pages 
368-371, Assignments of Error.) 


The only other objection that was made or ex- 
eeption taken by the plaintiff in error during the 
trial of the case was in its motion for a non-suit and 
for a directed verdict, on the ground contended for 
by plaintiff in error that the defendant in error could 
not recover for the injuries inflicted upon him by 
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the plaintiff in error because he was guilty of con- 
tributory negligence in being on the roadway when 
he was injured. But this ground has been omitted 
from the assignments of error, and has, therefore, 
been abandoned. (Transcript, p. 208, Motion for 
Non-Suit; Transcript, pp. 291-292, Motion for 
Directed Verdict; Transcript, pp. 368-369, Assign- 
ments of Error. ) 

The point contended for by the plaintiff in error, 
in its four assignments of error, is that the roadway 
where the plaintiff in error inflicted the injuries 
upon the defendant in crror was a private roadway 
owned by one Joseph Supple and the Willamette and 
Columbia River Towing Company; that, by reason 
thereof, the defendant in error was a trespasser 
thereon, as alleged in the answer (Transcript, pp. 
26-27, paragraph XVIIT), and, therefore, that he 
eannot recover damages for the injuries inflicted 
upon him beeause he did not allege that the plaintiff 
in error was guilty of wilfully or wantonly injuring 
him; and that by reason thereof the Honorable trial 
Court erred: (1) in not sustaining the motion of 
the plaintiff in error to non-suit the defendant in 
error at the close of his testimony; (2) in not sus- 
taining its motion to direct a verdict for the plaintiff 
in error at the close of the testimony; (8) in refusing 
to give the instruction to the jury requested by plain- 
tiff in error; and (4) in giving the instruction to the 
jury, on its own motion, ‘submitting to the jury, as 
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a question of fact, the question as to whether this 
structure was a private way or whether it was a 
semi-public way, and the failure of the Court to rule 
on that as a proposition of law.’’ (Transcript, pp. 
208-210, Second Ground of Non-Suit Motion; pp. 
292-293, Second Ground for Directed Verdict; pp. 
312-313, Instruction Refused and Exception Taken ; 
pp. 313-321, Instruction Given by the Court; pp. 
368-371, Assignments of Error. ) 


The evidence, however, shows that the points 
raised and asserted by the plaintiff in error in the 
first three assignments of error and exceptions have 
no applicability or relevancy to the facts and circum- 
stances of this case. 


The evidence shows that the roadway in question 
was constructed over one of the public streets of the 
City of Portland, known as East Yamhill Street, and 
leads from Hast Water Strect to the water front and 
harbor line of the Willamette River and the docks, 
wharves and premises of Joseph Supple and the Wil- 
lamette and Columbia River Towing Company, the 
owners of the abutting premises; that in the year 
1905 said parties petitioned the City Council of Port- 
land for permission to improve said portion of said 
Hast Yamhill Street, and, upon being granted such 
permission, in 1905, constructed, at their own ex- 
pense, a plank roadway about twenty feet in width 
reaching from Kast Water Street to the Willamette 
River and connecting with their docks, wharves and 
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other premises on the north and south sides of said 
roadway; and on the north side of said roadway 
constructed a wooden railing about four feet high as 
a guard rail. 

Joseph Supple, and William E. Jones, secretary 
and treasurer of the Towing Company, testified that 
they constructed this roadway for their own con- 
venience and for the use of the general public; that 
it had always, from the time it was completed, been 
used by the public, with their knowledge and per- 
mission, and that the public had a right to use the 
same. In fact, every witness who testified on the 
question testified that the roadway has always been 
used by the public generally; that both vehicles and 
pedestrians use it, and that it is the same to all in- 
tents and purposes as any other street or roadway 
of the city. (Transcript, pp. 53, 54, 55; 89, 90, 91, 
92; 106; 116; 122, 128; 134, 135, 136; 139; 141, 142, 
143, 144. 


There is not a particle of testimony in the case 
to show that this roadway was used as a mere private 
way. 


The contention, however, is made by the plaintiff 
in error, a stranger to the premises, in the teeth of 
the positive testimony of Supple and Jones and the 
other witnesses in the case, showing that this road- 
way has always been used by the public generally 
and is the same as any other publie street of the city 
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leading to the river front, and that therefore the 
defendant in error had a right to use it and be there, 
that he was a ‘‘trespasser,’’ and therefore cannot 
recover for the injuries inflicted upon him by the 
negligence of the plaintiff in error because he did 
not allege in his complaint that they were inflicted 
wilfully and wantonly. 


The evidence shows that the defendant in error, 
at the time of the injury, had a trunk containing 
some of his clothing stored in the warehouse of the 
Willamette and Columbia River Towing Company 
on the premises abutting the south side of the road- 
way in question, and that he was walking along this 
roadway to the warehouse to procure some of the 
clothing from the trunk when he met a friend, Cap- 
tain John Nelson, at a point about twenty-two feet 
easterly of the opening to the premises where the 
warehouse is situated, and stopped to talk with him, 
and that while he was engaged in talking and leaning 
with his arms on the guard rail on the north side of 
the roadway at this point, with his face to the north 
and back to the roadway, the servant of the plaintiff 
in error, in attempting, without notice or warning, 
to run and turn the auto-truck of the plaintiff in 
error at a speed of from twelve to fifteen miles an 
hour to the south and pass through the opening on 
the south side of the roadway about twenty-two feet 
to the west of where defendant in error and Captain 
Nelson were standing, and in so turning swept the 


8 


angle-irons which protruded about sixteen feet from 
the back of the truck over the guard rail on the north 
side of the roadway and struck the defendant in 
error in the side and rolled and knocked him through 
the railing onto a pile of logs on the ground about 
twenty feet below, from which he sustained the in- 
juries set forth in the declaration. 


The evidence also shows that the accident oc- 
eurred at about 12 o’clock, noon, that it was a clear 
day, and that there was nothing to obstruct the view 
on the roadway in question at the point where the 
accident happened, and that they were in plain view 
of any person coming from the eastern portion of 
the roadway; that the servant of the plaintiff in 
error testified that when he was operating the truck 
towards the west on this roadway that he saw two 
men on this roadway to the west of him—although 
he denied that he saw them at the point where they 
were standing; and Andrew F. Johnson, a witness 
with whom he held a conversation two or three days 
afterwards, testified that the servant told him ‘‘that 
when he was operating his truck towards the west of 
that roadway hat he saw two men standing there.’’ 
(Transeript, pp. 286-288. ) 


CONTENTIONS OF DEFENDANT IN ERROR. 
The defendant in error contends as follows: 


f. 


That the Court properly overruled the motion for 
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a non-suit on the ground asserted in the assignment 
of error number J, for the reason that said ground 
has no relevancy to the facts of this case, for the 
reasons hereinbefore set forth. 


IT. 

That the Court properly overruled the motion 
for a directed verdict on the ground asserted in the 
assignment of error number II, for the reason that 
said ground has no relevancy to the facts of this 
case, for the reasons hereinbefore set forth. 


TUT. 

(a) The plaintiff in error did not save a proper 
or any specific exception, as required by law and 
the rules of the Court to the refusal of the Court to 
give the instruction requested by the plaintiff in 
error set forth in assignment of error number ITT. 


The only exception taken being as follows: ‘‘ Mr. 
Platt: Your Honor, we might have, I suppose, a 
formal exception to the refusal of the Court to give 
them as asked, and that will cover it?’’ Court: 
“Yes, you may have that.’’ (Transcript, p. 312.) 
This exception clearly refers to the instructions re- 
quested as a whole, and not to a specific instruction 
pointed out to the Court. 


(b) The instruction refused, however, was 
properly refused, for the reason that it was not rele- 
vant to the facts of this case, for the reasons here- 
inbefore set forth. 
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Lay. 
(a) The ground assigned in the assignment of 
error number IV is not the ground asserted in the 
exception taken by the plaintiff in error. 


The exception taken, upon which this assignment 
is attempted to be predicated, is as follows: ‘“‘I 
desire to except to the Court’s submitting to the jury, 
as a question of fact, the question as to whether this 
structure was a private way or whether it was a 
semi-publice way, and the failure of the Court to rule 
on that as a proposition of law.’’ (Transcript, p. 
313.) 


(b) The Court did in facet instruct the jury that 
the roadway in question was a private way, but that 
it was for them to determine from the evidence 
whether it was wsed aS a mere private way, as as- 
serted by plaintiff in error, or as a public way. 
(Transcript, pp. 318, 313 et seq., Instructions Given.) 


(c) The plaintiff in error cannot assert that the 
Court erred in submitting the question to the jury 
‘‘whether it was a private way or a semi-public way,’” 
for the reason that at the close of the instructions to 
the jury the plaintiff in error made the following 
request: ‘‘Mr. Platt: If your Honor please, in sub- 
mitting this question to the jury as to whether it was 
a private or a semi-publie way, your Honor restricted 
it to Supple and the Towing Company. I presume 
you would amplify that to include all tenants and 
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persons having contract relations with Supple or the 
Towing Company, such as the East Side Boiler 
Works, for instanee?’’ And in conformity with that 
request, the Court instructed the jury as follows: 
“Court: Oh yes, I think that would follow.” 
(Transcript, p. 311.) 


The plaintiff in error, therefore, waived any right 
he may have had to except to the instructions of the 
Court on that ground. 


(d) The Court, however, properly submitted to 
the jury the question of determining from the evi- 
dence whether the said roadway was wsed as a mere 
private way or as a public way. ) 


POINTS AND AUTHORITIES. 
I and II. 

Where a person is upon private premises, owned 
by the defendant, by invitation, express or implied, 
the defendant, and his servants, are required to exer- 
cise reasonable care to avoid injuring him; and, if 
the defendant has failed to exercise such reasonable 
care, and the plaintiff has been injured thereby, with- 
out any fault of his own which contributed to the 
injury, the defendant is liable in damages for such 
injury. 

ITansen vs. Spokane Valley Land Co., 107 
Pac. (Wash., 1910), 863. 
Corby us. Hill, 4 C. B. (N. 8.), 556. 
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Phillips, et al., vs. Iabrary Co., 27 Atl. (N. J.), 
478. 
Taylor vs. Delaware NX Hudson Canal Co., 118 
Pat, 162. 


Haack vs. Brooklyn Labor Lycewn, 87 N. Y. 
Supp., 814. 


The rule is that if it is shown that the public has 
for a long period of time, customarily and constantly, 
open and notoriously, used a private way, with the 
knowledge and acquiescence of the owner, a license 
or permission by the owner to all persons to use it 
will be presumed. Persons availing themeslves of 
such an implied license would not be trespassers, and 
the owner and all other persons using such way 
would come under a duty in respect to such licensees 
to exercise reasonable care to avoid injuring them. 

Felton vs. Aubrey, 74 Fed. Rep., 596. 
Fennett vs. Railroad Co., 102 U.S., 577. 


And eases cited Supra. 


Persons using a private way, with the consent or 
permission of the owner, are entitled to the same 
degree of care and protection from injury, and are 
bound to the same degree of care in respect of other 
persons lawfully using it, as they would be on a pub- 
lie highway. 

29 Cye., 466. 
Corby vs. Mill, 4 C. B. (N.8.), 556. 
Felton vs. Aubrey, T4 Ked., 358. 
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A person going on premises to get property left 
there by him in storage in charge of the owner is not 
a trespasser. 

29 Oye., 445. 
Pauckner vs. Wakum, 83 N. EH. (Il.), 202. 


It is held that ‘‘to relieve one from liability on 
the ground that the injured person is a trespasser, 
the premises must belong to the person whose negli- 
gence is complained of.”’ 

29 Cye., 448. 


Commonwealth Electric Co. vs. Melville, TO 
NN. E. (Tl), 2052, 


The rule that where a person who is a mere 
licensee upon private premises is injured by some 
defective condition of the premises, such as an ex- 
cavation, a pitfall, defective walk, ete., is not lable 
unless wanton or wilful negligence is shown, is not 
applicable to the case where the licensee is injured 
by the affirmative or active negligence of the owner. 

Barry vs. Ratlroad Co., 92 N. Y., 2938. 

Pompino vs. N. Y.,N. 1. dé H. Ri Co., 34 AA. 
(Conn.), 491. 

James Corriagan vs. Union Sugar Ref., 98 
Mass., 577. 

Knight vs. Laner, 74 N. Y. Supp., 999. 

Corby vs. Hill, 4 C. B. (N. 8.), 566 (Supra). 

Felton vs. Aubrey, T4 Fed. Rep., 596 (Supra). 

Byrne us. Railroad Co., 104 N. Y., 362. 
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Where a person is rightfully upon a private road- 
way, either as a mere licensee, a licensee, or by invita- 
tion, express or implied, the owner is required to 
exercise reasonable care to avoid injuring him, and 
is liable for any injuries inflicted upon such person 
by any affirmative act of negligence of himself or 
servants, such as running into, or striking him, or 
committing any other part or affirmative or active 
negligence. 

Barry vs. Railroad Co., 92 N. Y., 893 (Supra). 


And other cases cited Supra. 


III and IV. 

The question of the manner in which or to what 
extent the roadway was used, namely, whether as a 
mere private way or as a public way, was a question 
of fact for the determination of the jury; and the 
Court, therefore, properly instructed them that that 
question was for them to determine. 

Byrne vs. N. Y. etc. R. R. Co., 104 N. Y., 465. 

Phillips vs. Inbrary Co., 27 Atl. (N. J.), 478 
(Supra). 

ITansen vs. Spokane Valley Land Co., 107 
Pace. (Wash.), 863 (Supra). 

Taylor vs. Delaware X Hudson Canal Co., 113 
Pa. St.,. 162. 

Pompino vs. Railroad Co., 37 Atl. (Conn.), 
491 (Supra). 

Adams vs. Railroad Co., 84 Fed. Rep., 596. 
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ARGUMENT. 

This case presents the extraordinary and anom- 
alous question in this that the plaintiff in error, a 
stranger to the ownership of the premises in ques- 
tion where the injuries were inflicted by it upon the 
defendant in error, asserts that this roadway was 
, a mere private roadway owned by Joseph Supple 
and the Towing Company, the owners of the adjoin- 
ing premises; that, therefore, the defendant in error 
was a ‘‘trespasser,’’ and had no right thereon, in the 
teeth of the testimony of both these parties positively 
showing that it is and always has been used as a pub- 
lic roadway; that it was constructed by them for 
that purpose; that the public generally and the de- 
fendant in error have always used it with their knowl- 
edge and permission, and, therefore, that he had a 
right to be there. 


The evidence shows that the roadway is con- 
structed over the extreme western end of East Yam- 
hill Street—a public street of the City of Portland 
—and runs from East Water Street—a street run- 
ning parallel with the Willamette River—to the 
water front of the river. In the year 1905 Supple 
and the Towing Company, the owners of the abutting 
premises, obtained a permit from the City Council 
of the City of Portland to improve this portion of 
Kast Yamhill Street from East Water to the Wil- 
lamette River. And, in conformity with such permit, 
they constructed the plank roadway in question from 
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the river to East Water Street; and that it has been 
used ever since by the public generally who desired 
to gain access to the river front, Supple’s docks and 
the wharves, warehouses and premises of the Towing 
Company. 


Mr. Supple testified that the reason why they ap- 
plied to the City Council for permission to improve 
and use this street was because it was obstructed by 
some old shacks, and that Mr. Wanzer, who was in 
the City Engineer’s office, informed them that if they 
got permits to improve the street, he would clear the 
street of the shacks, so they could get to the dock. 


As to the manner in which and the extent of the 
use of the roadway by the public, Mr. Supple’s tes- 
timony is as follows: 

Q. What has it been used for, Mr. Supple, since 
it was built? 

A. A roadway to get out to the river and the 
docks out there. 

Q. And whom has it been used by generally? 

A. The public, everybody. Nobody had any 
a pub- 


privilege on it. Asa public dock, that is all 
lic roadway. I got a permit from the city to build it. 

Transcript, pp. 134-135.) 

Q. And you got a permit from the city to con- 
struct this roadway over the street, did you? 

A. Yes, sir. 

Q. From the harbor-line to Water Street? 
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a Aes. 

Q. And you constructed it for the use of the 
public and for your own generally, did you? 

A. Yes, sir. 

(Transcript, p. 135.) 

Q. Then how has it been used since you con- 
structed it, Mr. Supple? 

A. It has been used for a public roadway, to 
get out to the docks. 

@. And in what way has it been used ? 

A. Inwhat way? 

Q. For pedestrians and vehicles, vr what? 

A. Yes, everybody used it. Walk out there, or 
drive, or go any way you want to go out. 

@. And by whose permission was that—yours? 

A. Why, I got the permit from the city to im- 
prove the street. There were three blocks there, and 
there were a lot of old shacks and things obstructing 
these streets; and in 1905 Mr. Jones, owning the 
block south of me, and Mr. Leonard owning the block 
north of me—Mr. Wanzer was in the City [ngi- 
neer’s office, and he said if we got permits to fix 
the streets, to improve the streets, why, he would 
clear the streets of the shacks, so we could get out to 
the dock. So we got these permits, but after we got 
them, he could not clear the streets out, so it ran on 
till the next year. Next year I built the dock out 
there fronting my property, and then I built this 
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roadway at Yamhill Street to get to the dock, and 
since then it has been a public highway—nobody has 
ever been refused to us it. 

YQ. And the public all use it? 

Ay Y @8,st". 

YQ. With your permission? 

A. Yes, sir. 

(Transcript p. 186. ) 

And Captain Wm. E. Jones, secretary and treas- 
urer of the Towing Company, testified: 

Q. Your company is the company that, in con- 
junction with Mr. Joseph Supple, constructed the 
dock and roadway in question, was it? 

A. Wes, ir 

Q. What was the purpose of the construction 
of that roadway, and for what has it been used sinee 
it was constructed, Mr. Jones? 

A. It was to get to the dock and the river front. 
To the river front? 

Yes, sir. 
From the harbor line to «where? 
To Water Street. 

@. And how has it been used by the publie sinee 
then? 

A. Well, the public has been using it. The pub- 
lic never was exeluded from it. HMuerybody has the 


Pat & 


privilege there that wants to go there. 


Q. ILlow long have they had that privilege? 
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A. Ever since tt was built. 

Q. And how have they used it, for pedestrians 
and vehicles generally? 

A. No, the vehicles hasn’t any business there, 
that is, unless they want to go to the dock. There is 
no outlet to it, only if they go out there, they have 
got to come back the same way. 

Q. Do you know the plaintiff in this case—Mr. 
Moniecal ? 

A. Yes, sir. 

@. How long did he work for your company, 
if at all? 

A. Why, as near as I can remember, it would 
be about seven or eight years, probably. 

Q. Were you aware of the fact that he was in 
the habit of going on that roadway, and wpon your 
premises, on the south side of rt? 

A. Yes, sor. 

Q. For how long has he been doing that? 

A. Well, ever since we have been there occupy- 
ing that. j 

@. Did he go there with the permission of your 
company and yourself ? 

A. Well, I never gave him any special permis- 
sion to go there; nor I never told him not to. 

Q. Did you consider that he had a right to be 
there? 

A. Yes, str. 
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(Transcript, p. 142.) 

Q. How long did you say he had been wm the 
habit of going there, Mr. Jones? 

A. Ever since the roadway was built. 

(Transcript, p. 142.) 


To same effect, see also testimony of Captain Nel- 
son, Transcript, pp. 90, 91, 92; Mr. Dick Turpin, 
Transcript, p. 106; Mr. G. J. Smale, Transcript, pp. 
115, 116, and Mr. W. C. Cohen, Transcript, pp. 122, 
123. 


These are the facts upon which this plaintiff in 
error asserts that this roadway was a mere private 
way, and that the defendant in error, by reason 
thereof, was a‘‘trespasser’’ thereon at the time he was 
injured by the plaintiff in error, and that it is, there- 
fore, not liable in damages for such injuries. 


The ground asserted in the motion for the non- 
suit and the motion for a directed verdict is that the 
plaintiff in error was not hable because the defend- 
ant in error was ‘‘an implied licensec’’ upon a pri- 
vate way. (Transcript, pp. 209, 293.) 


The eases cited in the points and authorities show 
that the rule is universally settled that when a 
licensee, either express or implied, is injured on a 
private way, by any affirmative act of negligence of 
the owner, or other person, that such owner or per- 
son is held to the same degree of reasonable eare to 
avoid injuring such person, and is hable for any in- 
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jury inflicted thereon, under the same rules that are 
applicable to injuries occuring on a public highway. 


The plaintiff in error has not cited a single case 
in its brief where it is held that a person who in- 
juries ‘an implied licensee’”’ by an act of affirmative 
negligence on a private roadway is not liable for 
such injury unless it be shown that the act was com- 
mitted wilfully or wantonly; but it has cited several 
eases which clearly lay down the doctrine that in such 
eases the party is liable when guilty of an affirmative 
act of negligence, and draw the distinction between 
eases of passive negligence of the owners of such 
premises and active or affirmative negligence. 


Mr. Justice Lurton, in Felton vs. Aubrey, 74 Fed., 
Rep. 358-360 (cited by plaintiff in error), a case 
where the injury occurred while the plaintiff was 
crossing a railroad track at a place not a public high- 
way, by being struck by a moving train, says: 


‘‘It seems to us that many of the American cases 
which we have cited fail to draw the proper distinc- 
tion between the liability of an owner of premises 
to persons who sustain injuries as a result of the 
mere condition of the premises and those who come 
to harm by reason of the subsequent conduct of the 
licensor, inconsistent with the safety of persons per- 
mitted to go upon his premises, and whom he was 
bound to anticipate might avail themselves of his 
license. This distinction seems to be sharply empha- 
sized in the ease of Corby vs. Hill, and is a distinction 
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which should not be overlooked. If there be any 
substantial difference between the legal consequence 
of prmitting another to use cne’s premises and in- 
viting or inducing such, the distinction lies in the 
difference between active and the merely passive con- 
duct of such proprietor. * * * ”’ 


‘“This distinction between liability for the passive 
and active negligence of the owners of premises to 
licensees is recognized very clearly in the Court of 
Appeals of New York. Barry vs. R. Co., 92 N. Y., 
290; | yrne vs. R. Co., 104 N. Y., 363. In Barry vs. 
R. Co., cited above, the plaintiff had been run over by 
a train, of whose approach no warning was given, 
while crossing a railway at a place which the people 
of the vicinity had openly and continuously used as 
a crossing for some thirty years. The Court said 
(Justice Andrews delivering the opinion), that, un- 
der such facts ‘the acquiescence of the defendant for 
so long a time in the crossing of the tracks by pedes- 
trians amounted to a license and permission by the 
defendant to all persons to cross the tracks at this 
point.’ ‘These circumstances,’ said the Court, ‘im- 
posed a duty upon the defendant, in respect of per- 
sons using the crossing to exereise reasonable care 
in the movements of its trains. * * * So long as it 
permitted the public use, it was chargeable with 
knowledge of the danger to human life from oper- 
ating trains at this point, and was bound to use 
such reasonable precaution in their management as 
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ordinary prudence dictated to protect wayfarers 
from injury.’ The English cases we have cited above 
as well as the cases * * * were distinguished upon the 
ground that the presented cases where the injury 
complained of resulted from no proximate affirma- 
tive act of the licensor by which the condition of the 
premsies had been changed. The reasoning of these 
New York cases seems unanswerable, and accords 
with the natural justice of such a situation.”’ 


Mr. Justice Lurton also cites with approval the 
opinion of Williams J., in the case of Corby vs. Hill 
(4 C. B., N. S., 556)—the leading English case on 
this question—where an injury occurred on account 
of an obstruction having been placed on a private 
road, where he says: ‘‘I see no reason why the plain- 
tiff should not have a remedy against such a wrong 
doer, just as much as if the obstruction had taken 
place upon a public road. Good sense and justice 
require that he should have a remedy, and there is 
no authority against it.”’ 


The Court, in Pompino vs. N. Y., etc., R. R. Co., 
34 Atl. (Conn.), 491, a case where the defendant was 
charged with killing a person while crossing a rail- 
road track, at a place not a public highway, and in 
which the defendant made the contention that the 
deceased was a ‘‘mere licensee,’’ after discussing the 
distinction between the case of a licensee and a party 
invited upon private premises, says: ‘‘This distine- 
tion between the ease of a licensee and that of a party 
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invited, in respect to the duty of keeping the prem- 
ises safe for their use, is recognized in the following 
cases, and many others. * * * But, while this is so, 
it is also true that the land owner must not himself, 
by what has ben ealled ‘his own active negligence,’ 
injure either the licensee, or the party invited, while 
they are upon his land. This is a duty due to both 
equally. Towards both, in this respect, he is bound 
to exercise the same amount of care. Both are upon 
his premises, not as wrong doers, but by his permis- 
sion; and, in respect to the duty in question, we know 
of no good reason why the nature and extent of it 
should not be the same in eases of license as 1n cases 
of invitation. * * * Co a railroad company which 
allows the public habitually to use a private crossing 
of its tracks cannot use active force against a person 
or vehicle crossing under a license, expressor implied. 
* * * The ground of liability in this case is negli- 
gence, and the duty of the defendant to exercise rea- 
sonable care existed irrespective of the fact whether 
the plaintiff’s intestate had a fixed legal right to cross 
the track, or was simply there by defendant’s implied 
permission. . Barry vs. 2. C'o., 92 N. Y., 293. In this 
view of the matter, we thing it makes no difference 
whether we held the case at bar to be one of license 
or invitation; for the duty with which the defendant 
is here charged with is not the duty to keep the prem- 
ises safc for use, but the duty of using due eare not 
to injure by its own act those rightfully on its prem- 
ises, and that duty is the same whether those persons 
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are on the premises as licensees, or upon “invitaion’ 
in the technical sense of the word.’’ 


Mr. Justice Gray, in Corrigan vs. Sugar Refinery, 
98 Mass. 577, a case where a boy was struck on the 
head by a beer keg negligently dropped by a servant 
of the defendant while the boy was passing through 
a private alley way, says: ‘‘It is immaterial in this 
ease to consider whether, upon the facts offered to — 
be proved, the way over the defendant’s land, where 
the plaintiff received the injury sued for, was a pub- 
lic way, or whether, if it was not a public way, the 
defendants had so held it out as such, or otherwise 
induced the plaintiff to pass over it as to make them 
responsible for any hole or defect therein, within 
the rule discussed in Sweency vs. Ald Colony Rd. Co., 
10 Allen 368, and Gouret vs. Egerton, Law Rep., 2 C. 
P., 371, cited for the defendants. The material ques- 
tion is, whether the keg fell upon the plaintiff’s head 
by reason of the negligence of the defendant’s ser- 
vants. If it did, then whether this was a public or 
private way, and whether the plaintiff was passing 
over it in the exercise of a public right, or upon an 
express or implied invitation or inducement of the 
defendants, or by their mere permission, he was 
rightfully there, and may maintain this action. Even 
if he was there under a permission which they 
might at any time revoke, and under circumstances 
which did not make them responsible for any defect 
im the cxisting condition of the way, they were still 


26 


hable for any negligent act of themselves or their 
servants, which increased the danger of passing, and 
in fact injured him.”’ 


The Court, in Adams vs. Railroad Co., 84 Fed., 
096, a case where children were killed while walk- 
ing over a railroad trestle, which had been covered 
with planking, and used by the public as a walk, and 
the contention was made by the defendant that the 
children were trespassers, on this question says: ‘‘On 
the matter of passing across a railroad, or along its 
track, at points where no public crossing has been 
established by law or contracted for by the parties, 
and where no express invitation had ben extended 
to the public or to individuals for such use, that the 
notorious, frequent and continued use thereof for 
such purposes by individuals or the general public, 
known to the officers and servants of the company, 
and acquiesced in by them without objection, would 
imply such a license as would relieve parties so using 
it from the charge of being trespassers, and would 
charge .the corporation with the duty of expecting 
such persons to he on the tracks, and to use reason- 
able care to avoid inflicting any injury on them.’’ 


The Court, in Taylor vs. Canal Co., 113 Pa., St. 
162, on the question of whether a certain footpath 
across the defendant’s land, alongside its railway 
track, had been wsed by the public as a footpath, said: 
‘Where it is shown, as was done in this ease, that 
the footpath across the company’s land had been 
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habitually used by the public for many years with- 
out objection, it is for the jury to say whether the 


company acquiesced in such use.’ * * * 


‘Without undertaking to review the testimony 
on which plaintiff relied, we think the evidence is 
quite sufficient to warrant the submission of the case 
to a jury on the question of permissive crossing at 
the point where she was injured, and whether, in the 
movement of its trains, the company exercised that 
degree of care which, under the circumstances, it was 
in duty bound to do.’’ 


The Court, in Holmes vs. Drew, 151 Mass., 578, 
on the question of whether the plaintiff was wsing the 
sidewalk on the land of the defendant by implied in- 
vitation, after reviewing the evidence, says: ‘*This 
would amonut to an invitation to the public to enter 
upon and use as a public sidewalk the land so pre- 
pared, and the plaintiff so using it, would have gone 
upon the defendant's land by her implied invitation. 
* * * Whether she had invited the plaintiff to cross 
her land on a paved walk * * * were questions proper 
to be submitted to the jury.’ 


Mr. Justice Karl, in Byrne vs. Railroad Co., 104 
N. Y., a case where the question arose as to whether 
a private alley way owned by the defendant, was wsed 
by the public and to what extent, says: ‘‘There was, 
however, evidence tending to show that there was an 
alley at the place where the plaintiff was injured, 
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which was extensively and notoriously used by the 
public without any objection on the part of defendant, 
or any question as to the right of all persons so to use 
it; and the judge charged the jury that it was a ques- 
tion for them to determine to what extent and in 
what manner the alley was used by the public. * * * 
The law, as there laid down, was fully warranted in 
the case of Barry vs. N. ¥Y.C..etce. &. Co., 92 iN, Y, 
208.” 


The other cases cited under points and authorities 
are to the same effect. 


These eases cited show that where the defendant 
is guilty of any act of affimative negligence, whereby 
he has inflicted injury upon a person using a pri- 
vate way, either as a licensee, or by invitation or per- 
mission, express or implied, that the rule is the de- 
fendant is liable if the act was committed while fail- 
ing to exereise reasonable care to avoid injuring him. 


The case at bar falls within the rule of these cases, 
where the distinction is laid down between injury 
eaused by some passive negligence of the owner of 
the premises, by reason of some defective condition 
of the premises, as applied to mere licensees, and 
injury caused by the affirmative act of the owner, 
whereby he inflicts injurv upon a person on private 
premises, either as a licensee or by invitation or 
permission, express or implied, of the owner. In the 
former eases the owner is held not liable, but in the 
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latter the courts universaly hold him to lability 
for any affirmative act of negligence causing injury 
in failing to exercise reasonable care. 


But aside from these authorities, and the conten- 
tions of the plaintiff in error, the evidence in this 
ease shows clearly, without any conflict, that the 
roadway in question was always used as a public 
way, and, as stated by the owners of the adjoining 
premises, they knew that the defendant in error 
had used it for several years; that he used it with 
their permission, and had a right to use it; and that, 
therefore, he cannot be considered in any sense other 
than a person having a right to be there; and that 
the plaintiff in error is as liable for the injuries it 
has inflicted upon him for life as though they had 
heen inflicted upon him on the public highway. 


The evidence also shows that, in addition to the 
defendant having the right to be on the roadway in 
question as one of the general public, that he was on 
his way when injured to procure some clothing from 
his trunk in storage at the warehouse of the Towing 
Company. This, of itself, even if the roadway was 
a mere private way, would entitle him to the use of 
it as a passageway to the warehouse to procure his 
clothing. 


The plaintiff in error, however, contends that he 
should have taken the other roadway to the south 
of the roadway in question, and that he would not 
then have been injured. 
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We know of no law which requires a person to 
take any particular road to a given place where there 
may be two or more leading to 1t, under the assump- 
tion that one may be more dangerous than the others; 
or that in the event that he proceeds by one road 
that may be longer than the other, that he cannot 
recover for an injury caused by the affirmative act 
of negligence of a stranger thereon. We submit that 
if there were such a rule, it would be highly absurd. 


The case of Phillips vs. Inbrary Co., 27 Atl., 478, 
holds that where there are two private paths leading 
to certain premises that a licensee is not held to be 
negligent by reason of taking one deemed less dan- 
gerous than the other. 


A complete answer to this contention, however, is 
that the roadway on which the defendant in error was 
injured was not of itself dangerous; it was rendered 
dangerous only by the affirmative act of the servant 
of the plaintiff in error in turning his truck at a 
highly dangerous rate of speed without giving de- 
fendant in error any warning and violently striking 
him with the protruding angle-irons and knocking 
him through the railing and onto the logs twenty 
feet below. 


The evidence shows, and it is coneeded by plain- 
tiff in error, that defendant in error has been perma- 
nently injured in all the matters alleged in the declar- 
ation. 
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The evidence also shows, and the jury have found, 
under proper instructions from the Court, against 
which no exceptions were taken, that the plaintiff in 
error was guilty of inflicting these injuries upon de- 
fendant in error. 


We, therefore, respectfully submit that the rec- 
ord shows that the Court did not commit any error 
of law in the trial of this case, and that the judgment 
rendered upon the verdict of the jury should be af- 
firmed. 

HENRY St. RAYNER, 
Attorney for Defendant in Error. 


